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The Committee on the Judiciary met at 1:30 p.m. on Thursday,
February 9, 2006, in Room 1113 of th e St ate Capitol,
Lincoln, Nebraska, for the purpose of conducting a pu blic
h ear in g o n L B 1 1 01 , L R 2 7 4CA, L B 1 1 69 , L B 1 0 09 , L B 1 0 75 , a n d
LB 1146 and gubernatorial appointments. Senators present:
Patrick B ourne, Chairperson; Dw ite Pedersen, Vice
Chairperson; Ray Aguilar; Ernie Chambers; Jeanne Combs; Mike
Flood; Mike Foley; and Mike Friend. Senators absent: None.

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our ninth day of co~ittee hearings. We have seven bills
today and two confirmati'on hearings. I'm Pat Bourne. I'm
from Omaha. To my left is Senator Flood from Norfolk; next
to Senator Aguilar from Grand Island; the committee clerk is
Laurie Vollertsen; the committee's legal counsel is Jeff
Beaty; and to m y far right is Senator Dwite Pedersen from
Elkhorn. I' ll introduce the other members as they arrive.
Please keep in m ind that Senators have other legislative
business to attend to, so if they happen to c ome o r go
during your testimony, please don't take offense to that.
They' re simply conducting other legislative business. If
you plan on testifying on a bill today, we' re going to ask
that you use the on-deck area. Please sign in in advance at
that table there with the yellow signs. Please print your
information so it's easily readable and can be entered
accurately into the p ermanent record. Follo wing the
introduction of each bill, I' ll ask for a show of hands of
those individuals wishing to testify on that measure. We
will first hear, and this will go for the hearings as well,
we' ll have the introducer of the bill. We' ll take proponent
testifiers, opponent testifiers, neutral testifiers, and
then the senator, on the bills anyway, will be allowed to
close. When you come forward to testify, please clearly
state and spell your name for the record. All of our
hearings are transcribed. Your spelling of your name will
help the transcribers immensely. Due to the large number of
bills we have here in the Judiciary Committee, we do utilize
a timing light system. Senators introducing bills get five
minutes to open, three minutes to close if they choose to do
so. All other testifiers get three minutes to testify
exclusive of any questions the committee may ask you. The
blue light comes on at three minutes. The yel low light
comes on a s a one-minute warning, and then when the red
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light comes on, we ask you conclude your t estimony. The
rules of th e Le gislature state that cell phones are not
a llowed, so if you have a cell phone, please disable it .
Reading someone else's testimony is also not allowed. If
you have testimony from someone that you would like to enter
into the record, please give it to us. We' ll make it a part
of the record, but we would prefer if you didn't read that
testimony. With that, I think we' ll go ahead and take up
the confirmation hearings. And first up is Ns. Rosalyn
Cotton for the Board of Parole. Welcome. Did I pronounce
it correctly, Rosalyn?

CO R T I H
ROSA T 0

BO RD 0 P

ROSALYN COTTON: (Exhibits 1, 2) Yes, that's correct. Good
aft e r n o on , Sen at o r s . Ny na me is Rosalyn Cott on,
R-o-s-a-1-y-n C-o-t-t-o-n, and I' m here this a fternoon
seeking confirmation of my app ointment by Go vernor Dave
Heineman. My appo intment to th is board was to fill the
balance of a three-year term of former Chairperson Ken
Vampola. Th is appointment is in effect until September 9,
2008. A little bit about my background: I am a graduate
from Wayne State C ollege, a B . S. degre e in pre law
s ociology, and I rec eived a mas ter's degree from t h e
University of Nebraska at Omaha. The master's degree was in
urban studies with an emphasis of criminal justice. 1991 is
when I started my career in corrections. I started with,
actually '81, I started with Lancaster County Corrections,
and then I was promoted into Lancaster County Community
Corrections. Between the 1983 and '84, I moved to Omaha and
started working for the O m aha C orrectional Center a s a
correctional officer, and wo rked m y way up through the
ranks, ending there as a unit caseworker, actually manager.
And then in 1991, I left there and became a parole officer.
And I was a parole officer for the state of Nebraska until
2002. Between the years of 2001 and 2005, I was a criminal
justice instructor for fou r different s chools. Three ,
actually three c ommunity colleges and on e un iversity,
B el l e vu e U n i v e r s i t y , Ham i l t on C o ll eg e , No r t he a s t Com muni t y
College, and t he Ind ian Community C ollege. Now , since
August 1 of 2005, I became an act ive and very eff ective
board me mber, a nd thi s certainly has been an honor and a
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pleasure serving the state of Nebraska. My colleagues have
been very supportive during this t ime, and I appreciate
immensely the support from the Board of Parole as well as
the support from others. In my opinion, I consider parole
as a very important component of t he criminal justice
system. And since I' ve been serving on the Board of Parole,
I have been i nvolved in ap proximately 1,608 offender
hearing, and approximately 595 offender reviews, basically.
Senators, I will close and ask for your support in my newly
appointment to the confirmation of this position. I believe
that my lengthy correctional experience and my philosoph) is
sufficient enough to be confirmed today. I will continue to
work hard and use good judgment when making decisions. Good
judgment and integrity is very crucial in this position. My
goals and objectives will always include public safety, and
public safety is nu mber one and sh ould b e taken v e ry
seriously. I believe that this position will be challenging
and rewarding. I am truly honored and humbled to have this
opportunity to se rve a s a member of the Nebraska Board of
Parole. Thank you, Senators, and at this time I want to
answer any questions that you may have.

SENATOR BOURNE: Thank you . Are there que stions for
Ms. Cotton? Senator Flood.

S ENATOR FLOOD: Chairman Bourne, thank you. Ms. Cotton, I
just want to tell you th at I talked to the folks at
N ortheast Community College in Norfolk, and they s aid yo u
did an ex cellent job and were happy that you received this
appointment, and encouraged me to vote for you. So you' ve
got some fans in my district. You did a nice job. Thank
you.

ROSALYN COTTON: Thank you very much, Senator.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw . PED ERSEN: Thank y ou , Sena t or Bour n e .
Ms. Cotton, I'm g oing to be as cordial as I can with you,
but at the same time, letting the committee know that I ' ve
known Ms. Cotton for many years. She has served the state
well on many, many areas. But I do have concerns with
parole, as I u sually do, and it has nothing to do with any
individual or as a group, b ecause I thi n k the com m ittee
needs to know that the full Parole Board is here today. And
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I appreciate the whole board coming. I'm going to ask you a
couple of qu estions, Ns. Cotton, and I' ll get a couple for
each one of you, because I know three of you will be up in
that chair today, one way or another. Do you see parole as
being a way of protecting the state or as more of a gateway
for people to get back, coming back into community.

ROSALYN COTTON: Well, I actually think it's both. It' s
protecting the state because, again, when you have parole,
we basically look at t he whole concern of public safety.
And xt's definitely a gateway because transitioning needs to
be involved. So I think it can be basically both.

SENATOR Dw . PED ERSEN: How d o you see p a r ol e a s a
definition. Define parole.

ROSALYN COTTON: Bas ically, on a case-to-case basis, I see
parole as an alt ernative, a s a tran sition into the
community, seeking the whole concept behind rehabilitation
w ith good programming based on, I guess, their needs as a n
individual, case-by-case.

SENATOR Dw . PE DERSEN: Ther e's more and more proof across
the country, and many states, I' ve got lots of information
today because of t h e bill I' ll be introducing after we' re
through with your confirmation, and I'm going to vote for
you, dear. I' ve been with you a long time. Rosalyn and I
have worked together in many, many, many cases for a long
time. And I see abs olutely no reason in the world, any
slightest bit of a reason that I would not vote for you .
But I want to start getting some things on the record about
parole. Do you se e pa role a s safer fo r so ciety than
"jamming," or reaching the end of their sentence?

ROSALYN COTTON: I think parole is definitely safer. And I
think it's safer because of the transition. Every of fender
needs transition. Every offender needs to address the whole
aspect of rehabilitation. So I think it is definitely a
plus, no matter at how we look a t certain things. And
again, I would like to look at that on a case-to-case basis.

SENATOR Dw . PE DERSEN: Do you think we have enough parole
o fficers, parole board members in the state of Nebraska t o
handle the caseloads that you' re handling?
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ROSALYN COTTON: W ell, yes and no. And I say that because,
as we continue to parole i ndividuals, our workload
i nc r eases . So , yes , we h a v e s o m e and we can hav e mo r e .
However, because of, probably, law or what have you, we
don't at this time, I guess.

SENATOR Dw. PEDERSEN: Yeah, we 'd hav e to cha nge that.
Thank you, Rosalyn. Thank you for what you have done for our
s tat e b e f o r e n o w , a n d n o w .

ROSALYN COTTON: Thank you, Senator.

SENATOR Dw . PE DERSEN: And I'm ve ry pleased to have you
t he r e .

ROSALYN COTTON: Th a n k y ou .

SENATOR BOURNE: Thank you. The committee has been jo ined
by Senator Combs from Milligan a nd Senator Friend from
Omaha. Senator Aguilar.

SENATOR AGUILAR: Thank you, Senator Bourne. Rosalyn, first
of all, let me say thank you for your service to the state.
I read y our re sume p r etty thoroughly, and I must say I'm
v ery, very impressed, and I can't imagine anybody else w h o
would be more qu alified for this position than yourself.
One question I had, and that would be, i s, wo uld you be
willing to wo rk with the Legislature somewhat? Right now,
we' re right in the middle of a lot of community corrections
ideas and p rocesses and how we want to do things. And I
think we a ll re alize th e extensive need for more
rehabilitation efforts. And I guess what I would ask you if
you would make it a goal to make sure that the proper people
get recommended for these other facilities once they' re up
and running and in place. And would that be a priority fo r
y ou, I gu e s s I wou l d a sk .

ROSALYN COTTON: I think anything that comes within the job,
I will be more than willing to address, whatever issues and
maintain any responsibilities that I must ha ve. Yes, I
would b e .

SENATOR AGVILAR: Thank you. T h at's all I have.

SENATOR BOURNE: Thank you. S enator Flood.
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SENATOR FLOOD: Thank you, Chairman Bourne. Ns . Cotton,
Senator Bourne ha s introduced a bill relating t o sex
offender. And that has , sex offenders have to present a
dilemma for parole, certainly probation, the monitoring of
sex offenders. What ca n parole do to protect the public
from a pedophile that has good behavior, but is treatment
resistant or succeeds i n tre atment, but yo u know those
issues are still there? How does parole deal with a sex
offender under our current law, unamended?

ROSALYN COTTON: I thi nk the first and foremost important
thing is surveillance, electronic monitoring, anything that
is going to e nhance public safety, which parole officers
will actually be able to attend t o those particular
responsibilities. Programming, monitoring, making sure that
they are involved in the programming that they are supposed
to be involved out in the community. I think, those are the
two foremost important things that I would se e we cou ld
protect individuals from.

SENATOR FLOOD: As a member of the Parole Board, do you, you
know, should you be appointed, confirmed, I should say, but
on the Parole Board, how does the Parole Board, what kind of
questions are asked? I gu ess I'm, I' ve never been at a
hearing. I don 't know t h e process. But i f you have
somebody that's been, maybe diagnosed as a pedophile?

ROSALYN COTTON: You know, case-by-case, once again, I think
t he most important questions t o add ress w ould be those
per se programs that they are participate in while they' re
in the institution. That's where we zero in on that's most
important. Beca use if we can 't see that programming is
being addressed, then I'm sure that, and I'm only one board
member, I'm g oing t o say th a t I'm not going to be very
comfortable with p aroling you to the community. So
programming and public safety are very, very important.

SENATOR FLOOD: Thank you very much.

ROSALYN COTTON: Um-hum.

SENATOR BOURNE: Further questions? Seeing none, thank you.

ROSALYN COTTON: Th an k y ou .
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SENATOR BOURNE:
this capacity.

ROSALYN COTTON: Thank you very much.

SENATOR BOURNE: Are there any p roponents o f Ms. Cotton?
Are there any opponents? Any neutral testifiers? That' ll
conclude the confirmation hearing for M s . Rosalyn Cotton.
Miguel Gomez, also a confirmation for the Board of Parole.
If I mispronounced your name, I apologize.

MIGUEL GOMEZ: Okay. G ood afternoon.

SENATOR BOURNE: W e lcome.

Appreciate your willingness to serve in

CO FIRMATIO HE R I G 0
MIGUEL GOMEZ TO TH

BOARD OF PA OLE

MIGUEL GOMEZ: ( Exhib i t 3 ) My n ame i s Mi gu el Gom e z ,
M-i - g - u - e- l , last name i s Go mez, G -o-m-e-z. I'm from
L inco l n , Nebr aska . M r. Chairman Sen ator Bourn e ,
distinguished members o f the Jud iciary Committee, I'm in
front of your committee seeking confirmation to another term
of the Nebraska Board of Parole. Six years ago, G overnor
Johanns appointed m e to the board and I came in front of
this committee, then chaired b y Sen ator B rashear, and I
obtained a positive confirmation. Th is year, Governor
Heineman has reappointed me to the board, and o nce ag ain,
I ' m in front of yo ur committee seeking your committee's
support. During the last six years that I' ve been on the
board, we have seen a pproximately 30,000 inmates, which
includes reviews, parole hearings, and parole revocations.
This averaged to ab out 35 0 mo nthly reviews, 102 parole
hearings, and 32 hearings hearing revocations. Thi s
experience has given me an insight into the parole process,
and what works in dealing with inmates. During this period,
I have treated inmates with a respect and strong desire t o
help them b ecome successful citizens once they are out of
prison. I' m a st rong b eliever in t he parole p rocess.
Parole is a privilege which may be granted to an offender to
serve a portion of the cou rt-imposed sentence under
supervision in the community. Furth ermore, acknowledging
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the purpose of parole to protect the rights of society and
to provide as sistance to off enders under a peri od of
s upervision, and this is to reenter th e mainstream o f
society as a pro ductive, law-abiding citizen. Dur ing an
offender's review, the board interacts with the inmates and
information that is provided in a personal profile of the
offender, we evaluate the progress and conduct and ma ke
recommendations involving a need of treatment, vocation, or
educational programs, and de termine the re adiness for
release into s ociety on parole. No other process, in my
opinion, provides the solution to the transition from prison
t o freedom. Thank you for the opportunity to ap pear i n
front of th i s co mmittee, and I' ll be more than happy to
a nswer you r q u e s ti o n s .

SENATOR BOURNE: Th an k y ou .
Mr. Gomez? Senator Pedersen.

Are there questions for

SENATOR Dw . PEDER SEN:
Mr. Gomez . . .

MIGUEL GOMEZ: Y es, Senator.

SENATOR Dw. PEDERSEN: . ..I don't know you as well I do with
Ms. Cotton, but I do thank you for what you' ve done for the
state, and you' ve served us well. I' m going to have one
b asic question for you, or a scenario, and I wish I could
ask each one of the Parole Board members this, because this
i s a, just a little bit of a problem that I have. It's no t
a little problem. It's one that I hear about constantly in
the people that write to me. I have just be e n sen t to
prison for two t o four years for burglary. The judge, as
I ' m standing xn front of him as he sentences me tells me, I
am giving you two to four years for your crime. If you are
good in prison, you will be back on the streets xn one year.
And I run off to prison, and I do everything that the prison
w ants me to do. And at year's time, I come up in front o f
the Parole B oard an d the Par ole Bo ard says, due to the
nature of your crime, we feel it would b e, whatever t hat
checkoff box says, but it would not be safe for society for
you to come back into, basically is what it says. How would
you, how do you see that as being protecting society or in
rewarding the inmate?

MIGUEL GOMEZ: First, Senator, if the person or the inmate

Thank you , Sen at o r Bour n e .
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has done what is required, he h as don e t h e programming,
there's no misconduct reports, and the board determines that
he is ready for parole, we do parole him.

SENATOR Dw. PEDERSEN: We parole some.

MIGUEL GOMEZ: We parole the...

SENATOR Dw. PEDERSEN: But there's quite a few that that box
gets checked when they' ve done everything they' re supposed
to do, they' ve done their very best, and it was let's say a
more serious crime, I used something, burglary, but burglary
to me is pretty violent if you' ve ever been burglarized, you
obviously, but t h e judge, according to the law, told them,
you are serving two to four years, which means you' ve got to
have one year at the lower number to be eligible for parole,
and tells them, you' ll be out in a year. And they come u p
to a ye ar, they c ome to whatever that parole eligibility
date is, and they' ve been good, and they don't get out.

MIGUEL GOMEZ: Well, Senator, I'm not sure...everyone that I

the personalized plan requires, they have stayed away from
misconduct reports, I don't see any problem paroling that
person , and we d o go ahe a d a n d p a ro l e t h at p e r so n . Th er e
has to be something more to it for us to deny, for us to say
t ha t .

can remember that comes in front of us that has done wh at

SENATOR Dw. PEDERSEN: Something more to it since they' ve
been in the system...

MIGUEL GOMEZ: That he...

SENATOR Dw. PEDERSEN: . ..or before they were in the system?

MIGUEL GOMEZ: No. We don 't take into consideration that
much before the prison, before he comes to prison. It is
that time h e has been in prison i s wh at we take into
consid e r a t i on .

SENATOR Dw. PEDERSEN: How about if the crime is different
than burglary? Let's talk about assault, domestic violence,
child abuse, sex offenses. Is it the same? Do you measure
it the same if they have done what they were told?
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MIGUEL GOMEZ: I would take out the sex offender programming
because that is a litt le di fferent. It 's len gthier
programming that xs required for them. B ut , I'm spe aking
for myself, and I, if I s ee an individual that comes in
front of us that has d one th e re quired programming and
maintained the number of misconduct reports to a minimum, I
don' t s e e h o w we c a n d e n y p ar o l e .

SENATOR Dw. PEDERSEN: Would you see it, Mr. Gomez, as tying
the Parole Board's hands if we pa ssed a law saying y ou
couldn't use that statement due to the nature of your crime?
Would that b eing tying the hands of the Parole Board? And
I ' m asking you because you' re sitting there, but I'm asking
of the w hole Parole Board. And these are things I want on
the record. I don't want to be pushing you in a corn er
here. I'm going to support you, too, Mike. I mean, I don' t
have any problem with that, but...

MIGUEL GOMEZ: No , I don't see any problem. That statement
is used mainly when the individual for some reason declines
the programming, has an excessive amount of misconduct
reports, and that is when it is used. Oth erwise, it's not
used. But the majority of individuals that we see, they go
to prison without misconduct reports, doing the programming,
and I was just thinking about yesterday when I was w o rking
my cases, I had an individual that went through prison and
had done everything that w e had asked, n o misconduct
reports, he signed up for every program that is available in
prison, and, but there's another young man that wasn't right
there. He had 19 misconduct reports, 270 days lost to good
time, it'd be impossible for me to parole that person.

SENATOR Dw. PEDERSEN: I would not parole that kind of case
e i t h e r , Mi ke . I mean , I . . .

MIGUEL GOMEZ: Exactly. And that's really what the ones
that we don't parole is that that individual comes in front
of us that is not interested in programming and has a lot of
misconduct reports.

SENATOR Dw. PEDERSEN: Do you believe that it would be, that
society would be safer if we had people gradually come back
into society with some supervision, or jam their time?

M IGUEL GOMEZ: Well, it's always better to ha v e it unde r



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Judiciary
Februar y 9 , 200 6
Page 11

supervision, I think . I think we all appreciate your
concerns about the wh ole system of criminal justice and I
t hink we' re all in the same boat. We all want to se e thi s
individual succeed when t hey go out. It 's like seeing a
kid, part of you going out, and you hope they do goo d on
p aro l e .

SENATOR Dw. PEDERSEN: Thank you. By no means, again, do I
want to say that I'm picking on the board. Th is is a time
when you got the whole Judiciary Committee here, the whole
Parole Board, and I think it's time that we can finally talk
and have some questions and hear some of the things t hat I
think are moving forward, and I personally hope we can keep
g oing f or w a r d .

MIGUEL GOMEZ: And we' re always willing to work with you and
we' re always willing to meeting with you or an y o t h e r m ember
that would like to seek information.

SENATOR Dw. PEDERSEN: I'm still going to be pushing on the
numbers. We got to get more people out with supervision.

MIGUEL GOMEZ : And we do that . We ar e working on that,
Senator. We work, we all believe in the parole process. We
all want to see all these yo ung pe ople, w omen, ou t on
parole. But , at the same time, you know, public safety,
like Ms. Cotton said, it's a priority for us.

SENATOR BOURNE: Thank you. The committee has been jo ined
by Senator Chambers. Senator Combs, a question?

SENATOR COMBS : Yes , Mr. Gomez. Tha n k you for serving in
the Army, by the way. I always thank veterans. I think
that 's wonderful. I was just looking at your years of
service here, and begin w ith th e Depa rtment of Reve nue
23 years, then you were on the Board of Par ole for
ten months, and then went back and worked in Department of
Revenue for ab out 16 years. I just wondered, what was the
break about in there, where you weren't able to be on the
Parole Board, but you were for a period of time in there.

MIGUEL GOMEZ: In 1989, there was a resignation on the
Parole Board, and Governor Orr appointed me t o the boa rd.
That was t he la st year of her term. And in November, she
lost the election to Senator Nelson, and I was not confirmed
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yet .

SENATOR COMBS: O h.

MIGUEL GOMEZ: So, Governor Nelson decided that he wanted
his own appointees, so he was kind enough to let me go back
to Department of Re venue and work a t the Department of
Revenue. And that's the br eak, s o I d id serve a b out
ten months. And the n when there was an opening six years
ago in August, a former member retired, I reapplied again,
went through the process, and that's when Governor Johanns
appointed me to the board.

SENATOR COMBS: Thank you for agreeing to serve in that
capacity. That's an important...thank you.

SENATOR BOURNE: Further questions? Senator Aguilar.

SENATOR AGUILAR: Thank you. Mr. Gomez, thank you for being
here today. You and I had an extensive conversation in my
office, and I appreciate that. And I want t o expa nd up o n
that a little bit here. We all know here the overcrowding of
the Corrections Department in the state of Nebraska, what a
problem that is. Do you see community corrections and some
of the rehabilitative efforts as the best solution to ease
that overcrowding in our state?

MIGUEL GOMEZ: I think I do, Senator, especially community
corrections. There's a lot of good programs out there that
are coming up. Right now, there is a reentry program that
is through th e De partment o f Cor rections, the community
c orrections. And I think that is going to all eviate th e
overcrowding. And as well as , we are tryi ng t o do
everything possible to alleviate the overcrowding, too. And
I did see, there was a report about, I hav en't read t h e
whole report yet, but t he re port that was given to the
community corrections about the Norfolk achievement center
that is being planned.

SENATOR AGUILAR: Th a nk y o u .

SENATOR BOURNE: Further questions? Seeing none, thank you.

MIGUEL GOMEZ: Thank you very much.
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SENATOR BOURNE: Appr eciate your service. Ar e there any
testifiers in su pport? Are there any testifiers in
opposition? Any neutral testifiers? That will conclude the
hearing of Nr. Miguel Gomez, and with that, we' re going to
move to Legislative Bill 1101. Senator Pedersen to open on
that. So we have a sense of how many testifiers we have in
the audience, could I have b y a show of hands those
individuals here that would like to testify in support? Any
in support of this bill, proponents? Any in opposition? I
see one. Are there neutral testifiers? I see none. So we
have one testifiers after Senator Pedersen. Welcome.

SENATOR Dw. PEDERSEN: ( Exhibi t 5 ) Thank y o u , Nr . Bo u r n e ,
colleagues on the Judiciary Committee. For the record, my
name is Dwite Pedersen, representing the 39th Legislative
District. I'm here today to introduce to you LB 1101. When
a person is sentenced by a court of law to a period of time
in our state correctional institutions, in most cases, they
are given a range of time. F o r example, the judge might
say, a period of two to four years. Using the example, that
means that this person will be parole-eligible in one year,
half of the b ottom number, which we were just visiting
about, and has a tentative release date two years out if he
or she earns all of the good time available. That is, half
of the top number. O f course, just because a person is
eligible for parole does not mean they will be paroled.
Many of our inmates " jam" t h e i r t i me , which means they get
out on their release date and are n ever on supervised
release. I strongly believe in the concept of parole. It
is an opportunity for offenders to transition back into
their communities while under the supervision of a parole
officer. It gives them the opportunity to get a job, resume
their responsibility for themselves and/or their families,
and to find a place to live, all while on a short leash, so
to speak, as they have to closely follow the rules laid out
by the parole board in order to remain on parole. I firmly
believe that this type of arrangement benefits public
safety. And if I had my way, all i nmates would have t o
serve at least a f ew months of their sentences on parole
because I believe that it is good for them, good for th eir
families, good for their communities, and the best way to
ensure the safety of th e public. Unfo rtunately, the
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majority of the p risoners getting out of our correctional
facilities currently "jam" their time. According to the
Department of Correctional Services, last year 852 inmates
were paroled while 1,366 were just turned loose with no one
knowing where they were going or whether or not they had a
plan in place as to how they intended to lead their lives as
law-abiding citizens. LB 1101 is my attempt to address many
of the issues that I have identified and struggled with
during my 13 years in the Legislature, now 14. It is a
mandatory parole bill. I prefe r to call it supervised
release. The bill provides that a pa role-eligible inmate
shall be released, one, on p arole when they are within
180 days, six months, of their mandatory date of discharge.
Inmates who are incarcerated because of sex offenses would
be exempt from this mandatory legislation. T hat d oes not
mean that they could not be paroled, only that it would not
be automatic. They would have to go before the board as
they do now to convince the board they could safely reenter
the community. Any offender released pursuant to this law
would have to fo llow all conditions of parole outlined by
the board. If they did not do so and th eir pa role was
revoked, the bill a llows the board at their discretion to
re-parole them at anytime before their mandatory date of
discharge. That's what this bill does. This is why I
believe it is a good idea. While most of claim to be in
favor of parole as a general concept, it just does not seem
that we are acting on that belief. The numbers of inmates
incarcerated are increasing, and we are fast approaching the
140 percent ceiling outlined in LB 46 of 2003 for mandatory
releases in order to keep our prison population down. At
the same time, our parole numbers are down. I believe that
this bill is a good idea because it promotes public safety.
If the public understands that these inmates will be
released in six months regardless of whether or no t they
received discretionary parole, I believe they will support
t he concept of k eeping them under supervision in t h e
community for a period of six months, and feel that it is a
benefit, not a detriment, to public safety. In addition, I
believe that it will be of great benefit to the offenders
that they will have to take the steps necessary to make a
successful transition back into their communities. Parole
conditions usually include requirements to meet family
responsibilities, find approved employment, stay within
certain geographic limits, reside in a n approved place,
submit to chemical testing, go to recommended treatment, and



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1101Committee on Judxcxary
Februar y 9 , 200 6
Page 15

report regularly to their parole officer. A period of six
months gives the in mate the time necessary to establish a
different way of life, and I think that having six months of
supervision will be of gr eat benefit to off enders. In
addition, having this p iece of legislation in place will
give inmates something to look forward to, a goal of getting
out six months ahead of time. And finally, I believe that
this bill will be of benefit to the Parole Board. The board
works hard, but they are overwhelmed by the sheer numbers of
inmates that they must see every year. If we were able to
pass legislation that would make it mandatory that the last
few months of incarceration be served on supervised parole
for those that will be getting out anyway, it would free the
board to concentrate their efforts on looking at the harder
cases, those that need a little more research and attention.
Board members have frequently expressed their concern about
being held responsible for the actions of inmates wh o are
paroled and t hen reoffend. I believe that this bill would
help to spread the responsibility for making these decisions
to the Legislature and the courts. Thank you.

SENATOR BOURNE: Thank you. Are there questions for Senator
Pedersen ? Sen a t o r F l ood .

SENATOR FLOOD: Thank you , Se nator B ourne. Senator
Pedersen, thank you for bringing the bill. I got to admit,
I don't know everything about how parole works. And I guess
I'm just wondering, when it says in your bill, a com mitted
offender who is oth erwise e ligible for parole, is that
eligibility determined by the Parole Board, or is tha t a
certain set of cri teria that they have to meet, or what
makes you eligible for parole? Is it just a date?

SENATOR Dw. PEDERSEN: It's the date. You ' re eligible for
parole half the sm all number unless you' re serving a flat
sentence .

SENATOR FLOOD: I guess, for nonviolent drug offenders, i t
makes a lot of sense. The situation I'm interested in, say
you have somebody that, oh , second-degree assault,
first-degree assault, serious enough to warrant, you know,
two to four in prison. Victim has had complications. The y
don't want the person released. Can they slow the process
down? I mean, if it was a two- to four-year s entence,
they'd be eligible for parole in two years.
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SENATOR Dw. PEDERSEN: Yes .

SENATOR FLOOD: And this would make it..

SENATOR Dw. P EDERSEN: What was that again? The scenario
was two t o f ou r ?

SENATOR FLOOD: Two to four, yeah.

SENATOR Dw. PEDERSEN: They' re eligible in one.

SENATOR FLOOD: O kay.

SENATOR Dw. PEDERSEN: After the lower number.

SENATOR FLOOD: So they'd serve six months?

SENATOR Dw. PEDERSEN: T w o t o f ou r , on e y ear .

SENATOR FLOOD: Okay. But under this, if they have 180 days
mandato r y . . .

SENATOR Dw. PEDERSEN: This would be, if they' re "jamming"
t hei r sen t en c e , and "jamming" their sentence is half the
u pper n u mber .

S ENATOR FLOOD: Oh .

SENATOR Dw. PEDERSEN: That would be two years.

SENATOR FLOOD: Okay. So they'd get out...

SENATOR Dw. PEDERSEN: They' re coming out, unless they lose
good time. The part that we' re not talking about here is
good txme. If you get, you get so much good time just when
you hat the gate, when you' re coming in, coming in the gate,
you get so much good time. But you can lose that. And you
can lose that by the department can take it away because of
drug use, because o f a ny wh at we call NRs, misconduct
reports. They don't always take it f or mi nor m isconduct
reports, but when you, as soon as you take away good time,
that moves the jam date out, the mandatory release date.

SENATOR FLOOD: So this isn't going to move up any other, if
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they miss a parole opportunity because of, for whatever
reason the Pa r ole B oard says, you' re not getting out. If
t hey' re going to get o u t anyway in six months, you' re
saying, we' ll let you out six months early.

SENATOR Dw . PE DERSEN: The n the Parole Board doesn't even
have to take the blame for it.

S ENATOR FLOOD: So like in a 20- t o 30-year s entence, i f
someone's eligible for parole in ten, if I'm getting this
r i g h t . . .

SENATOR Dw. PEDERSEN: W hat was the sentence again?

SENATOR FLOOD: Twenty to thirty years.

SENATOR Dw. PEDERSEN: Twe nty to thirty years, th ey'd be
eligible in ten.

SENATOR FLOOD: O k ay. A n d then 15, they have "jammed" their
t i m e .

SENATOR Dw. PEDERSEN: Yup .

SENATOR F LOOD : So, f ourteen and one-half years into their
" jamming , " t he i r sentence , t h e y ' r e ou t .

SENATOR Dw. PEDERSEN: The y would automatically report t o
the parole administration.

SENATOR FLOOD: And th ere's no supervision for somebody if
t hey " j a m " t he i r t i me and t h ey ' r e o u t .

SENATOR Dw. PEDERSEN: Once they "jam," you walk out of the
gate .

SENATOR FLOOD: O k ay.

SENATOR Dw . PE DERSEN: You ' re off paper, that's the word
i s .

SENATOR FLOOD: Those may seem like remedial questions.

SENATOR Dw. PEDERSEN: .. .in (inaudible) corrections.
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SENATOR FLOOD: .. .but it helps me understand.

SENATOR Dw. PEDERSEN: No problem. No problem.

SENATOR FLOOD: Th a n k you .

SENATOR BOURNE: Thank you. Further questions? Thank you.

SENATOR Dw. PEDERSEN: Th a n k you .

SENATOR BOURNE: First testifier in support. Welcome.

RICHARD H EDRICK: I'm R ichard Hedrick and I'm for LB 1101.
This bill will relieve people that are i ncarcerated. We
have too many people in jail. They don't get out when they
should . Than k y ou .

SENATOR BOURNE: Thank you . Are there questions for
Mr. Hedrick? Seein g none, thank you. Other testifiers in
support? First testifier in opposition. Welcome.

ESTHER CASMER: (Exhibit 4) Good afternoon, Senator Bourne
and members of the Judiciary Committee. My name is Esther
Casmer, E-s-t-h-e-r, last name Casmer, C-a-s-m-e-r. I'm
chair of the Neb raska B oard o f Parole, and I am here in
respectful opposition to LB 1101. The Boar d of Par ole
promotes both pu blic sa fety an d institutional safety by
providing fo r only qualified individuals who have
participated xn appropriate prog rams and who have
demonstrated positive behavior i n the Depar tment of
Correctional Se rvices. Th is process allows us to identify
appropriate candidates for s uccessful transition into th e
community. LB 1101 would r equire mandatory release of
i nmates who would otherwise have to serve the remainder o f
their sentence. The Boar d of Par ole fe els t hat this
legislation helps defeat the incentive for participation in
programming or tr eatment, and it requires inmates to be
paroled when it is clear they would not be good c andidates
for parole because of numerous misconduct reports or other
indicators. Whi le the B oard of Par ole does un derstand
Senator Pedersen's goals to provide for supervised release
at the end of a sentence, as opposed to in mates finishing
their sentence in a correctional facility, we respectfully
believe that reentry programs and other i ncentives ar e
better, safer alternatives to mandatory parole. The board
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feels that these ar e important iss ues that requ ire
discussion, and I w ould like to thank Senator Pedersen for
introducing LB 1101 and giving us that opportunity. Thank
you for th e op portunity to appear before you. I would be
happy t o an s w er an y qu e s t i ons .

SENATOR BOURNE: Th an k y ou .
Ms. Casmer. Senator Aguilar.

SENATOR AGUILAR: Thank yo u. Thank you for being here
today, ma' am. Would it be possible for the judge t o say ,
your sentence is t wo to fo ur years with a mandatory six
months supervision of your release?

E STHER CASMER: Federal systems do that at this point, b u t
state, we do not have that law in effect.

SENATOR AGUILAR: Th an k y ou .

SENATOR BOURNE: S enator Flood.

SENATOR FLOOD: Tha nk you, Chairman Bourne. And thank you
for your testimony, Ms. Casmer. I' ve heard a lit tle bi t
about, and I don 't know much about it, maybe you' ve heard
more, reentry courts. I believe the Community C orrections
Council has talked about a court that essentially takes an
offender out of the prison system, back under their wing, in
kind of a drug court en vironment where the offender
continues to report to the court f or a pe riod of time
following their release. I think there's legislation that
addresses so me of these issues. If I hear your testimony,
you' re in favor of monitoring offenders following their
release from prison.

ESTHER CASMER: Ye s .

SENATOR FLOOD: Yes . I gue ss my thought is, what, do you
know anything about reentry courts? And this may be a v e ry
unfair question, and if it is, don't answer it. I'm just
interested xn if you have an opinion on those.

ESTHER CASMER: At this point in time, I'm limited as far as
the knowledge of the reentry courts. However, the community
corrections is involved in programming and implementing some
law at this point in time to lessen the constraints of the

Are there questions for
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prison environment.

SENATOR FLOOD: So ther e's v alue, in your opinion, to
keeping a thumb on these folks after they get ou t of the
system, obviously.

ESTHER CASMER: There's value in constructive leadership and
programming.

SENATOR FLOOD: And I , that's what I mean. After Norfolk,
we just talk about putting our thumb on people. ( Laugh er )
Right. I appreciate it. Thank you.

SENATOR BOURNE: Further questions? Senator Foley.

SENATOR FOLEY: Thank you , Chairman Bourne. I want to
follow up on Senator Aguilar's question. I thought it was
interesting. I' m not sure I understood your response. Did
I understand you to say that the federal c ourts h ave the
autho r i t y . . .

ESTHER CASMER: F or sup e r v i s e d r e l ea se .

SENATOR FOLEY: .. .but our state courts do not?

E STHER CASMER: No .

SENATOR FOLEY: They don't have the authority to.

ESTHER CASMER: They s et, through their sentencing and by
law, parole eligibility occurs.

SENATOR F OLEY:
r e l e a s e . . .

But they c annot mandate parole upon

ESTHER CASMER: No .

SENATOR FOLEY : . . .as a part of the sentence?

ESTHER CASMER: No .

SENATOR F OLEY : I
any r ea c t > o n t o
autho r i t y?

see. That's interesting. Would you have
a proposal t o gi v e t he cou rts that
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ESTHER CASMER: It woul d fall under the same category as
this bill, LB 1101. If you pro vide n o incentive for
programming, no incentive for behavior changes, and you open
up the door, then nothing has changed. You ' re creating an
unsafe environment for prison officials, in many instances.
You' re creating an unsafe environment for society. W ithout
change or o pportunity to change, many of these individuals
w al l n ot ch an g e .

SENATOR FOLEY: Th a n k y ou .

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw. PEDERSEN: Thank you, Mr. Bourne. Ms . Cas mer,
thank you f or wh at you do. I wa nt the committee to know
that Ms. Casmer and I are friends, now, even though we don' t
agree on some issues, and we have some issues. To me, I
always say, it's l ike being married. In the Legislature,
they say you can't disagree. I' ve been married for 35 years
and my wife and I don't agree more than half the time, and I
love her more than anything else in the world. Ms. Casmer
xs doing us a good job. I wa nt more out of the Parole
Board, and so I ask the se questions. First of all,
Ms. Casmer, I do want you to hav e time to look at this
because in my closing, I'm going to go over t his wi th th e
committee. And i f you' ve got any discrepancies in what is
in that form, I would like you to have the time while you' re
in the chair there to be able to do so.

ESTHER CASMER: Oka y. Well, fxrst of all, wh en the se
numbers came out , the num bers t hat wi l l ma ndatorily
discharge their sentences, you have to equate into t h at
number, there are individuals who c h oose not to parole.
There are individuals that by the time that we see them on
their initial review, there i s not enough time to parole
them. We cannot parole them effectively less than 60 days
because it takes 60 days in order for the parole officers to
verify and secure a residence for these individuals. So any
individual that comes before us with less than 60 days to be
on parole will mandatorily discharge. It takes 60 days for
the paperwork. There's nothing we can do about it. Also ,
we' re looking at individuals that receive sentences that do
not permit parole, such as fl at sentences. Those
individuals we re man datorily discharged. Ther e are times
when we set individuals for hearings, they come before us.
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Last month, in a prime example, we had 11 individuals that
we had set for hearings and we could not parole them. And
it was due to behavior, due to refusal of programming, and
due to mi sconduct reports, of which segregation time and
loss of good time was warranted. Those individuals, we will
not parole them. We will no t re ward them fo r ne gative
behavi o r s .

SENATOR Dw . PE DERSEN: In t hem cases, Ms. Casmer, we have
the same people coming out, though, at t he e nd of the ir
sentence , "jamming," with no supervision.

ESTHER CASMER: I agr ee, sir. However, an individual that
is not w illing to abide by rules and regulations,
programming, within the de partment, they' re not going to
change. Are we putting our pa role o fficers at risk
attempting to supervise these individuals? Are we putting
the community...

SENATOR Dw. PEDERSEN: Because of their job, Ms. Casmer, I
would rather put them at risk than the rest of society that
has no training in working with these kind of people.

ESTHER CASMER: But we also have to look at some of the se
individuals that they are dangerous.

SENATOR Dw . PEDERSEN: I would agree. T his is not all that
everything that I think we can do, but it' s...thank you for
what y ou ' ve d on e f o r us .

ESTHER CASMER: Th a n k y ou .

SENATOR BOURNE: Thank you. Are there further questions?
Seeing none, thank you. Appreciate your testimony. Other
testifiers in opposition?

ROBERT KLOTZ : Robert Klotz , K-l-o-t-z, f rom Lin coln,
Nebraska. I came to speak on a different bill, but found
this interesting. The thought crossed my mind that there' s
no incentives for an individual who has no desire to change
or improve to act any differently on parole or whether they
" jam. " And so, if you pass this measure, I would ask t h at
you put an amendment xnto it saying that any inmate who goes
on parole and violates parole gets one more year in prison.
Induce them, or give them encouragement t o abide by the
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laws, the r ules, making it safer for the parole people who
are dealing with t hem. And give them something to think
about, as well as giving, so to speak, a noose around their
necks so th a t when you chain back, they come back for a
little while. You have more time, give them more time to
think about what they' re doing and their actions and how it
affects them as well as society. That's all.

SENATOR BOURNE: Thank you . Are there questions for
Nr. Klotz? Seei n g none , t h ank you. Next testifier in
opposition? Are there any n eutral t estifiers? Senat or
Pedersen t o c l ose .

SENATOR Dw. PEDERSEN: I don 't usually close, as you know,
colleagues on my bills in committee because I can talk to
you about it. You all have a form here, general information
about LB 1101. And I do want you to know I am not a bit
taken aback by the Parole Board testifying against the bill.
The Department of Corrections also has some pr oblems w ith
the bill, and th ey couldn't be here today, or didn't have
the stamp of approval from the Governor's office to be here.
B ut there is some questions. I had lunch with them, all of
them, yesterday, and ho pefully we can work out them. An d
what the last testifier said, I'm not so sure w e shouldn' t
look at some kind of incentive like that if we' re going to
require it. The numbers, I want you to look at the numbers
on t h i s sh eet . We' ve r e -changed them, w hat the
Chairman Casmer said, that there are numbers in there, there
are people with flat sentences, of the, when you look at the
9 00 inmates that will " jam" their sen tences with in
six months, 558 within six to twelve months, 367 in twelve,
you can read that yourselves. Of that total, if all of them
would have flat sentences, so that ta kes that nu mber of
there. Peop l e with fl a t se ntences d on't have a parole
eligibility date. And let's see, but there's some nu m bers
in there that the Department of Corrections has gone over
twice for us. And there's some money values here. But I'm
not worried near about the dollar as I am the public safety
issue. We need to do something different so these pe ople
have a better chance of getting started in the future. And
there's some that, you know, ar e going to be dangerous
whether we let them out early or we let them out late. And
I don't know if there's any way we could ev e r ch an ge t h e l aw
to say, if we got that feeling, w e ke e p th em in pri son
forever. It is proven across the country, there's people
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who have, a lady up in Minnesota who tr avels the country
doing nothing but giving l ectures on parole is public
s afe t y . "Jamming" is dangerous. Thank you.

SENATOR BOURNE: Are there questions for Senator Pe dersen?
Seeing none. Thank you. That will conclude the hearing on
Legislative Bill 1101. Senator Brashear is here to open on
Legislative Resolution 274CA. As he makes his way forward,
can I have a show of hands of those folks here w ishing to
testify in support of this next bill? I see none. Those in
opposition? I see one. We lcome, Senator Brashear.

L R 2 4C A

SENATOR BRASHEAR: Thank you, Chairman Bourne, members of
the Judiciary Committee. I'm doing better. It's the r ight
day and t he right bill. My name is K ermit Brashear,
B-r-a-s-h-e-a-r. I am a ci tizen legislator representing
D istrict 4. I appe a r in introduction and s upport o f
Legislative Resolution 274CA. LR 274CA p r op os e s a
constitutional amendment to make a narrow change to the
separation of powers provision of the Nebraska Constitution.
It is one of two such changes that I have proposed that have
also been endorsed by the Community Corrections Council,
which I serve as chair. To provide some background, you
w ill know that ou r go vernment is di vided into thre e
branches, executive, legislative, and ju dicial, each set
forth in th e Con stitution. Nebraska, ho wever, has an
unusually strict separation of powers clause in Article II,
S ect>on 1, of the Constitution. It rea ds in par t , "no
person or collection of persons being on e of the se
departments, shall exercise any power properly belonging to
esther of the others." To its credit, the Nebraska Supreme
Court has taken the l anguage seriously and h as im posed
strict limits on t h e ability of officers of one branch to
e xercise substantive power in another branch. Two majo r
decisions in this area are the ~Con a and ~ r h d ec i s i on s .
In t h e ~Con a decision, or case, the court held that because
former Senator Gerald Conway exercised authority in the
executive branch as a professor at Wayne State College, he
could not simultaneously serve in the Legislature. In the
~Mur h cas e, t he court de termined that si nce the Crime
Commission made s ubstantive dec isions inv olving, for
example, the a warding of gr ants from public funds, Judge
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John Murphy could not sit a s a voting member o f th e
Commission. As a res ult of Article I and Section 1 and
t hese cases, we must consult them whenever there is a n
intersection of interests between two or three branches of
government. Without questioning the value of the separation
of powers generally, in my experience, in t his a rea, it
seems to me that the particular constitutional provision is
very strict and creates unnecessary confusion and complexity
in certain cases. One such case is addressed in LR 274CA.
As this committee knows, probation administration has always
been located in the judicial branch. Clearly, corrections
is and has been a function of the executive branch, and we
have also placed parole administration in that category. I
will for the purposes of this resolution attempt to steer
clear of the issue of merging or restructuring the roles. I
know that you have other bills in committee. Instead, I'd
like to highlight the types of programming that the
Community Co rrections Co uncil has been involved in
developing, and the manner in which the separation of powers
clause makes that programming inefficient a nd overly
complex. W e have witnessed on the Council an unprecedented
level of cooperation between the various entities involved
in criminal justice. Programs such as drug courts and other
specialized courts have provoked the judicial branch to be
more involved in the corrections process. The reentry court
proposed in LB 1257 would extend that trend and entail an
even greater judicial role. At the same t ime, the
Department of Correctional Services recognizes the greater
need for community based programming such as work release.
And regardless of whether the political issues surrounding a
merger can be worked out, we have nevertheless seen a
tremendous amount of cooperation between the probation and
parole offices since the inception of the Community
Corrections Council. All of these efforts are made more
complex by virtue of the separation of powers, which imposes
strict limits on the extent to which officials of different
branches can work together or join forces. It is the intent
of LR 274CA to remove the separation of powers questions
from cooperation among branches with respect to the
supervision of offenders in the community. The amendment
would allow the Legislature to set the terms of the extent
to which judicial and executive branches can cooperate in
t his area. T his particular amendment is agnostic, so to
speak, with respect to a merger between probation and
parole, or which branch they would be merged into. Both
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Senator Synowiecki, who has advocated merging these offices
into the executive branch, and I, who have proposed merging
them into the judicial branch, have signed this r esolution
together. It is clear to us that the judiciary will be more
involved in the future in community programs such as parole,
and that the correctional system will want to cooperate with
judicial off icials such as probation officers. This
resolution would make such cooperation more cost e ffective
and straight-forward while maintaining safeguards through
the legislative control and oversight it provides. I thank
you for your time and your attention, and urge your support
of the resolution.

S ENATOR BOURNE: Thank you . Are there que stions f or
S peaker B r a s h e a r . Sen at or Ch a mber s .

SENATOR CHAMBERS: Senator Brashear, you said "agnostic."
How would that apply to what you were telling us?

SENATOR BRASHEAR: It has no particular doctrine or faith to
it. I wasn't advocating a position.

SENATOR CHAMBERS: I like that. I wan ted into the rec ord
exactly what you meant. Thank you.

SENATOR BRASHEAR: I can't imagine why I used that word, but
I thought it might find favor.

SENATOR CHAMBERS: And you may hear it on the floor coming
from somebody else. ( Laughter ) Th a n k yo u .

SENATOR BOURNE: Further questions for the Speaker. Seeing
n one, t ha n k y ou .

SENATOR BRA SHEAR: Thank you .
Mr. Ch a i r m an . Th an k you .

SENATOR BOURNE: Appreciate that. I' ll check again. Are
there any testifiers in support of this measure? I'm going
t o move to opponents. If you ' re an op ponent, come o n
forward. If ther e a re ot her o pponents, please use the
on-deck a r e a a n d s i gn i n .

ROBERT KLOTZ: I ' l l s i gn i n t h at .

I ' l l waive c l os i n g ,
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SENATOR BOURNE: App reciate it. If there's anybody else
wanting to te stify in opposition, please sign in now. Any
neutral testifiers come forward.

ROBERT KLOTZ: Rober t Klotz, K-l-o-t-z, from Li ncoln,
Nebraska. Pend ulum swings both ways, and it's nice if we
could stay in the m id dle, bu t the sep aration o f the
execut i v e , )udicial, and l egislative branches of power is
the fundamental life essence of our form of government. Any
consolidation of power or sharing of powers runs the risk of
needless feuding between the branches of government, and can
only encourage the ego of the person who is po wer h unger.
If the executive and the judicial branches share power, who
will be the arbitrator if there is fe uding o r di sputing?
The answer is , th e ju dicial branch w ill decide because
judging is their function. Therefore, the judicial branch
will consolidate power and the executive branch will have no
recourse. By doi ng this, you have effectively diminished
the role of the executive branch. Presently, we have, for
example, the sc andal of the reg ent at the university of
Lincoln as far as how he obtained his of fice. Attorney
General challenged that i n cou rt, a gag order has been
placed on it, so we have gone from one scandal to something
doubly scandalous when the judge places a gag order on that.
And now the Attorney General, who is an elected official, by
appealing to t he Su preme Court, runs the risk of going to
jail or doing jail time from wh at I hear d on the radio
coming up here. And this also plays into the situation. So
now the m ark of a dictatorship is the consolidation of
power. And our forefathers had the good sense to rea lize
thzs dangerous trait, so they separated the three powers. I
would not consider this resolution a mark of good sense for
trying to now combine the powers, especially in light of all
the judicial activism of late, t hat h as already usurped
authority. And if his tory can be used as a guide, this
resolution would only be the beginning of one more slippery
slope headed downwards on the misguided pretense, that it is
expedient and will be good for us.

SENATOR BOURNE: Thank you . Are there ques tions for
Mr. Klotz? Seeing none, thank you. Other tes tifiers in
opposition? Testz fiers n eutral? Senator Br ashear has
waived closing. That will conclude the hearing on LR 274CA.
(See also Exhibit 6) Senator Redfield is here to ope n on
Legislative Bill 1169. As she makes her way forward, can I
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have a showing of hands of those folks here to te stify in
support? I see two. Thos e in opposition? I see none.
Neutral? I see none. Welcome.

~61 1 9 6

SENATOR REDFIELD: (Exhibit 8) Thank you. Chairman Bourne,
members of the committee, for the record, my nam e is Pam
Redfield, R-e-d-f-i-e-1-d. I represent District 12 in Omaha
and Ralston. I 'm her e to introduce today LB 1169. And
f irst, I want to ta l k ab out p olicy, because we hav e
approached the safety o f our citizens at t h e hands of
alcohol-related fatalities and injuries in a ve ry distinct
way. And much of tha t ha s bee n guided by the federal
government and demands that they have put upon us and ti ed
to the distribution of federal highway funds. Since I have
been in the Legislature, there have been at least two times
when we have amended the laws to tighten up and toughen our
laws. And our goal was always the safety of our citizens.
But I wo uld s ubmit to you that this year you are talking
again about that i ssue and de ciding whether, in fa ct,
Nebraska has a coh esive policy that has actually saved
lives. Currently, the first offense, someone is st opped,
they' re impaired by al cohol. They ' re found guilty of a
misdemeanor, a Class W misdemeanor. The mandatory 60 day
license revocation, maximum of 60 days imprisonment, a
maximum of a $500 fine. We want to get their attention. We
want to make sure it doesn't happen again. We want to make
sure no on e is ev er hurt by this driver. But during the
60 days that that license is revoked, this person has often
choices to ma ke . It ' s time to go to work. Something has
occurred, and there is no one available to take them to
work. There's not a family member, there's not a friend, so
now they f ace a choice. They are either going to drive to
w ork and rxsk being picked up without a license o r the y
might lose their job by staying home. And so they are then,
zf they are picked up, guilty of a Class IV felony and they
m ay face a fine of five years imprisonment or a maximum o f
$10,000 fine o r both . I have for you, if the page could
distribute, federal highway fund l aws u nder Tit le 23.
LB 1169 faces this differently. It says for a fi rst
offense, let's mandate that they have an ignition interlock
device placed upon their vehicle. Let's make sure that they
can't do th is again. Let's protect the public. And they
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leave it there for a year. Now this is only in the cas e
where their blood alcohol level is below 0.15 and it is also
where there i s no personal injury or property damage. If
there's a second offense, let's use an ign ition i nterlock
device mandatory for five years. For a third offense,
ten years. A fourth time, for life. I want to prev ent
accidents. I wan t to prevent injuries. I want to prevent
heartache. And I wish that they installed these devices on
every vehicle when it came off the assembly line brand new.
Would that impair my civil liberties? Well, it might be an
inconvenience, but a seat be lt is an inconvenience. It
protects my life. And if it meant that the people o n the
roads of Nebraska would not endanger my loved ones and your
loved ones, I think that would be an inconvenience willing
to bear. And so the bill that is before you proposes that
you create this as an alternative offense. If, in fact,
their blood a lcohol e xceeds 0.15, if, in fact, there is a
personal injury, or there is property damage, then, in fact,
we go back to the system that we have a lready created in
Nebraska or th a t you will discuss under Senator Friend' s
b ill. But I'm proposing to you an alternative. Now there
will be those who will say we might lose some federal funds,
and that's why I'm giving you this summary on the front to
show you that un de r this program , under Titl e 23,
Section 2,007, you' ll find t hat to be eligible for the
grant, if you have an alcohol-related fatality rate o f 0 .5
or less per million vehicle miles traveled, stop here. You
qualify. And actually, if you look at our data, i t looks
like in 2004 , w e did . If y ou didn' t, and in 2003 and in
2002, we would not have under that criteria, you mov e to
s tep two. And that gives y o u a choi ce. In fisca l
year 2006, you have to do four programs or activities from
the list down below under (C). In fiscal year 2007, you
have to do five. In fiscal years 2008 and 2009, you choose.
We don't have to take a l icense. We could cho ose so me
others from t his list . Let 's be creative, let's look at
federal law, and let's find an alternative. Thank you.

SENATOR BOURNE: T hank you. Are there questions for Senator
Redfield? Senator Flood.

SENATOR FLOOD: Thank you , Se nator B ourne. Senator
Redfield, if I get , if I understand your proposal, right,
you' re proposing to do away w ith th e li cense revocation
provisions of ou r DVI statutes and instead impose ignition
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interlock device?

SENATOR REDFIELD: In the limited instance where their blood
alcohol was below 0.15, there was no personal injury, and
t here was n o p r o p e r t y d a mage, y e s .

SENATOR FLOOD: Wha t about the ALR s tatutes, o r the ALR
system where, you know, on second offense, within 12 years,
the Department of Motor Vehicles doesn't allow the ignition
interlock device? What do you think of that public policy?

SENATOR REDFIELD: Well, you know , it was interesting
because I had just read an instance of someone in our public
school system in the metropolitan area who had a seco nd
offense and there was an intervention of a number of years.
And everyone was somewhat amazed because they didn't realize
there was a problem, and this was the first time they knew
there had a first offense, and now it was second. You have
to question whether our goal is safety, and c an safety be
measured by a num ber of years in-between incidents? This
person was dangerous the first time, and they were dangerous
the second time because at that moment, they were impaired.
And my goal would be to see that their car would not go when
they were impaired.

SENATOR BOURNE: Further questions? Senator Friend.

SENATOR FRIEND: Thank yo u, Ch airman Bourne. Sen ator
Redfield, obviously this was, at least from my standpoint, a
fairly anticipated discussion, so thanks for enlightening us
on some of these initiatives. Would you, and this is more,
I guess, out of curiosity, much of your bill, and I have to
be honest, I' ve only r ead it once and I' ve just been
glancing through again, I could be missing something,
clearly, certain portions of this are clearly mandates as
opposed to maybe giving the option or the opportunity for a
j udge to say, you know, here's a possible solution to this
problem. Would you be adverse to the idea of maybe this
committee discussing or possibly enhancing the language to,
for lack of a better, you know, way to phrase it, to lighten
up the mandate portion of it? And the reason I ask that is
that I look at, sometimes you can look things as, you ca n
really pinpoint something and say , he re's a legislative
solution. Something can occur, and something good, we can
prove with empirical data that something good will occur if
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we just implement this legislation. Howe ver, w e can say ,
here, this legislation is im plemented, but it's going to
t ake a person, or it's going to take a group of pe ople in
order to guideline it, in order to drive the implementation.
"o me, this m ight not be a sla m dunk. It m ight be a
situation where judges will say, this p articular person,
Senator Flood, may have pointed out, needs to have his or
her license taken away. This is the only way this person is
ever going to figure it out. On the other hand, it might be
a situation where the judge may say, look, this is the third
time you' ve been in front of me. Clearly, you d on't car e
whether you have a license or not. You' re going to do this.
So, boom, here's your interlocking device option. Rig ht
now, I don't even know if we have the i nterlocking device
option for t he judges. At times, I guess we do. But, I
m ean, I guess, could you speak to that? I'm loo king f or
maybe some leeway, if your bill didn't provide it. Would
you be adverse to an idea like that?

SENATOR REDFIELD: Well , w hat I'm pr oposing here is a
mandate on t he interlock ignition device. And if you' re
asking whether the judge should have the flexibility to also
revoke a license, I would have to question why you would do
both. And it's interesting, if you look at the federal law,
actually, I have a Section 402 here, and it's interesting
the way it reads because they actually give that option, but
they' ve already revoked their license. And I th ought, why
would you pu t a d evice on a vehicle when, in fact, you' re
n ot going to allow the person to drive? And yet t h at's i n
the federal law now. But it is an option to do the
interlock device. I think that it 's im portant t o giv e
judges discretion, but right n ow, I think we reverse our
discretion in allowing them discretion a s to whether to
allow the in terlock device. And I don ' t think that' s
occurring at the rate that it should. And the one fear y ou
have when you allow flexibility with a judge is it could be
d isc r zmznat o r y .

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. PEDERSEN: Th a n k yo u , Se n a t o r Bou r n e . Sen at o r
Redfield, I'm s orry I missed out on your testimony, but I
did carry this bill at one time. Hav e the feds fi nalized
what they want to do in this issue?
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SENATOR REDFIELD: The cu rrent, I' ve actually given you a
copy of Section 2007. There is some other sections of law
that actually apply here, and I have copies that I cou ld
give to pe ople. But no, I don 't think that they have
f inalized everything. I k now t hat t h ere m ight be som e
testifiers that would be able to explain if they have. But
r ight now, there's a checklist of eight items you pick o f f
in this one program before you lose any federal funds. And
we could pick something else. Nebraska has chosen to pi ck
the high-risk driver because, perhaps it's easier or perhaps
i t ' s because the Legislature has made it easier. We passed
the law so that they could do that. But maybe some of the
other programs might have a bet ter, a more productive
result, if we were using some of the other programs or some
other choices. We just made that choice as a policy choice.
So I can't tell you what the feds are going to do even next
month or next year, but we don't know.

SENATOR Dw. PEDERSEN: Well, when I carried the bill, there
was, we could no t have done it at that point because the
feds hadn't passed it and u p . And I know it ' s, some
testifiers are coming up...

SENATOR REDFIELD: Well, actually, as I showed you under
this one program, they can. Under another program, we are
at risk of losing $1.7 million in highway funds. But, the
interesting thing is, the state doesn't lose them. Instead
of them go ing to the Dep artment o f Roads, t hey would
actually be diverted to the DMV, and they would have t o be
used for p revention of ha zardous road conditions, which
means that we could actually transfer them from DMV rig ht
back to the Department of Roads to remedy a hazardous curve
or some other road hazard that we feel we need to put
highway funds in. At least that's the way I read it.

SENATOR BOURNE: Further questions? Senator Redfield, the
fiscal note indicates that this device is about $800. Now
is there a monthly fee associated with that or is it, you
just purchase it, you install it on your vehicle, then when
you utilize the device when you want to get in and drive?

SENATOR REDFIELD: There is a fee, and it comes out to about
$2 a da y, a n d I believe that's part of that cost that you
see be f o r e you .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1196Committee on Judiciary
Februar y 9 , 200 6
Page 33

SENATOR BOURNE: Okay. So $800 is a fairly accurate t otal
cost .

SENATOR REDFIELD: Ye s .

SENATOR BOURNE: Okay. O ther questions? Seeing none, thank
you.

SENATOR REDFIELD: Th a n k you .

SENATOR BOURNE: We' re going to move to proponent testimony,
so the fi rst testifier in support. If there are others in
the audience wanting to testify in support, please make your
way to the on-deck area. Welcome.

SIMERA REYNOLDS: ( Exhib i t s 9 , 10 ) Good d a y. My n ame i s
Simera Reynolds and I'm the executive director of Mothers
Against Drunk Driving. Chairman Bourne and members o f the
committee, MADD wo uld like to thank Senator Redfield for
bringing to the table the ig nition interlock d iscussicn.
MADD's high-risk driver program calls for certain driving
restrictions to be applied in order to keep th ese dr ivers
from interfering with public safety. There is little doubt
that the high-BAC offender poses a serious risk to our
communities as we go about our daily activities. In 2004 in
Nebraska, 47 percent of all DUI arrests were offenders that
had a BAC of 0.15 or higher. M ADD strongly supports t h e
not>on of restrict, repay, and recover. Restriction for
drzving while suspended where the suspension resulted from a
driving under the influence offense. This would include a
45-day hard su spension that is not provided for in this
legislation to my knowledge. MADD supports r e strictions
placed on of fenders by using an alcohol ignition interlock
device that must be installed on the offender's vehicle for
a one-year period on a first-offense when that includes
45-day hard suspension. Additionally, on t he multiple
offender situations outlined in the bill, MADD would support
decreasing that time when the offender showed that there was
no positive readings for a peri od o f one year on the
ignition interlock device. Some say this solution is too
intrusive or too expensive. And on the contrary, interlocks
represent a fine balance between taking a person 's license
away for long periods of time and letting them back on the
road. There is a way that isn't punitive or unsafe, that
allows an offender to maintain employment, get tr eatment,
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and otherwise reform their life while still keeping the rest
of us safe. MAD D's high-risk driver program calls for the
offender to bear the burden of the cost of the technology as
a way to repay the community. The co s t of this pro gram
should not be a burden to the taxpayer. This is not the
entire solution, however, and ignition interlocks only work
while they are on the vehicle. Treatment and othe r
s anctions are necessary to make sure a per son d oes no t
recommit a DVI after th e in terlock device is removed.
However, this zs a step forward. All-told, LB 1169 makes a
serious statement about w hat Nebraska is willing to do to
protect its citizens. And there's one other thing that I
just kind of would like to bring your attention to so that
when we move forward, because Senator Pedersen knows that
these things can often be come cumbersome. And the word
"owned," and it shows on page 12 and also on page 13, but
when the i ndividual, all the motor vehicles owned by such
persons. That can kind of become a big, cumbersome concept.
Is it the primary c ar ? I mean , I thi nk th a t that' s
something this community would want to look at. What does
t hat m e an , "owned"? And just so that it doesn't get bogged
down.

SENATOR BO URNE: Okay. Are there questions for
Ms. Reynolds? So, if I can characterize, you' re in support,
but not entirely. Is that.. .

SIMERA REYNOLDS: C orrect.

SENATOR BOURNE: Ok ay .

SIMERA REYNOLDS: C orrect.

SENATOR BOURNE: Other questions? Senator Pedersen.

SENATOR Dw. PEDE RSEN: Thank y ou , Sena t or Bour n e .
Ms. Reynolds, where is it...do we have any kind of a window
of opportunity, and that opportunity necessarily a window of
when the feds are going to finalize this?

SIMERA REYNOLDS: Wel l it's still out th ere, bu t in the
language that is out there, it is a 45-day hard suspension
for any first offense. That's my understanding.

SENATOR Dw. PEDERSEN: I don't have any problem w ith so me
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h ard suspension. I do beli eve we ne ed to get som e
consequences in there that's going to get their attention.

SIMERA REYNOLDS: And that's irregardless of whether you' re
a 0.15, or, I mean, if you want to do a high BAC.

SENATOR Dw. PEDERSEN: Th a n k you .

SIMERA REYNOLDS: And I did appr eciate Se nator Re dfield
xdentxfying a high B AC as 0.15. She s truck, you know,
the 0.16 and put in the 0.15 because that's where we need to
move to, that 0.15 language.

SENATOR BOURNE: Further questions? Let me ask you this
real quick: Would your testimony change, here's how I read
the bill. The bill is silent as it relates to the pe nalty
you would r e ceive i f you had a su bsequent DUI with the
interlock device in place. So here's how I read it: And
then, it re moves all criminal penalties for DUIs if those
four criteria are in place. So here's how I read i t: I
could get one DUI, put an S800 interlock device on my car.
Four years later, get another D UI, an d it wou ld be an
infraction b ecause the sta tute is silent a n d there's a
fall-back provision. So every four years,...

SIMERA REYNOLDS: R i ght .

S ENATOR BOURNE: ...I could get a DUI and pay no mor e tha n
the original $800 for my interlock device.

SIMERA REYNOLDS: Right . T h ere's quite a bit in here that
is of some concern that a task force should probably look
at , . . .

SENATOR BOURNE: So basically.

SIMERA REYNOLDS: . ..because you' re right. The enhancement
c oncept h a s b e e n st r i ppe d .

SENATOR BOURNE: . ..yeah, it's gone. So bas ically, what
you' re, you' re supportive of some sort of interlock device,
even on the first offense, but coupled with...

SIMERA REYNOLDS: Maintaining an enhanced penalty concept.
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SENATOR BOURNE: O k ay. Ot her questions? S enator Pedersen.

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. But MADD
in general also supports it on other offenses, do they not?

SIMERA REYNOLDS: C orrect.

SENATOR Dw. PEDERSEN: Ok ay .

S IMERA REYNOLDS: But what I, and I think I stated, yo u
know, when we get to a lifetime interlock ignition, I don' t
even know that we should be there. Maybe that person would
be in t he LB 925 bi ll where that needs to be placed into
prison and not with a lifetime interlock ignition d evice.
And, you k now, t o treatment, once you get to a certain
point, and if you' re free on the interlock ignition device
and you' ve passed it for several years, why shouldn't you
h ave the opportunity to have it removed and then go abo u t
your business and be a productive citizen?

SENATOR BOURNE: Okay . Further qu estions? Senator
Pedersen .

SENATOR Dw. PEDERSEN: Than k you , Sena t or Bour n e . Th e
machine in itself does not assure us...

SIMERA REYNOLDS: No .

SENATOR Dw. PEDERSEN: . . . s obr i et y .

S IMERA REYNOLDS: No .

SENATOR Dw. PEDERSEN: ...or cleanliness, but there are those
who do very well as long as they have it as a tool.

SIMERA REYNOLDS: T h at's right. I t ' s a d oub l e - e d g e d s w o r d .
I mean . . .

SENATOR Dw. PEDERSEN. Yeah .

SIMERA REYNOLDS: . ..there's two, the chicken and the egg, I
mean. . .

SENATOR Dw. PEDERSEN: I mean, to
for frve ye ars and they do real

keep som ebody on p ar o l e
well as long as they' re on
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p arole. Fine. And they show t hey d i d we ll o n, say ,
probation. I said paro le . Proba tion. That they did
probation and they did it successfully and they w ere g o od
while they were on probation. They screwed up when they got
off. Well , they s h owed that they did well on probation.
Maybe longer probation, but actually by itself a s a tool
does no t ass u r e u s o f . . .

SIMERA REYNOLDS: You have, you have to come.

SENATOR Dw . PED ERSEN: ...acceptance of a disease concept
a nd. . .

SIMERA REYNOLDS: ...you need to include treatment there
because, an of ficer told me the other day, he picked up
somebody two weeks after the interlock ignition device w as
removed from this individual's car, and he picked him up at
0.178. So, obviously, you know, treatment e ither w a sn' t
utilized or it did not work at that time.

SENATOR Dw. PEDERSEN: Tha n k y o u, M s. Re y n o l d s .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in support.

NIKE HYBL : Senator Bo urne, members of the committee, my
name is Mike Hybl . It 's spelled H-y-b-l. I am the
registered lobbyist for Ignition Interlock Systems of Iowa
a nd Nebraska testifying in su pport o f the co ncept o f
flexibility that h as be en raised with LB 1169. My client
has provided ignition interlock services in Nebraska s ince
1989, and t hey' re one of three entities that are certified
by Department of Motor Vehicles to provide t his se rvice.
And Nebraska currently i s one of 44 states that do allow
some use of the ignition interlock device. Senator B ourne,
you raised a question about costs. W ith Ignition Interlock
Systems of Iowa and Nebraska, for s omeone who h a s been
ordered to us e a device for 90 days or less, the cost is a
flat $150. Any period of time over three months is roughly
$65 a mon th, s o I think if you do the math, that gets you
about to where that, close to where that $800 n u mber 'hat
showed up in the fiscal note. One thing I just wanted to
p oint out, that revocation alone, when w e do suspend o r
revoke an individual's operating privilege, we' re basically
going on a hope that they will not drive. With int erlock,
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it does provide individuals a way to legally drive, maintain
employment, and st ill be able to function while giving the
rest of us some security that they are not driving under the
influence. My client specifically had not intended to seek
leg>slat>on this y ear b ecause of the issue at the federal
level. The principal in the company, Jerry Stanton, has
been very involved at the federal level seeking to remove
and modify the requirement that for a second, s ubsequent
offenses, there has to be a one- year hard r evocation
provision. The language was t h ere in the highw ay
reauthorization bill t his past fall. Through the vagaries
of conference in the Congress, the language was dropped. I
know he's been b ack in Washington a number of times since
October. There may be additional flexibility given to the
states as f a r as the ability to use interlock as a tool,
perhaps as early as April, is what th ey' re hoping for.
There's going to be a clean-up on the highway bill. With
that, I would, whether it's on this bill or LB 925 or any
other avenue the committee may want to use to look at
expanding use of interlock, we would just pledge our intent
to cooperate and hopefully be involved in dealing with that.
And with that, I take any questions.

SENATOR BOURNE: Questions for Mr. Hybl? Senator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Mike, give me
an idea, how many companies, corporations around in the
United States, if y ou have an idea, are manufacturing and
distributing in th i s arena? I mean, a lot, the
competitors...

MIKE HYBL: In most states where interlock is an option,
there's five to six different manufacturers that do have
product out that's being used.

SENATOR FRIEND: So it's not like.

MIKE HYBL : In Nebraska, w e ha v e three companies that
certified to provide...

SENATOR FRIEND: And it's not like s tates a re con tracting
with a, I mean, they' re saying...

MIKE HYBL: They essential approve the device that's being
u sed. The Department o f Motor Ve hicles ha s rules an d
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regulations that outlines the requirements for an interlock
p rov i d e r .

SENATOR FRIEND: Y eah. I was just curious. Thanks.

MIKE HYBL: And like one of those is that every 65 days, the
device that actually does do the breath test monitoring has
to be calibrated at that time to make sure that i t' s, you
know, it's operating within the to lerance that's in the
d evi c e .

SENATOR BOURNE: Further questions? Mike, tell me about the
device. And, yeah, I' ve heard about this. I don 't think
I' ve ever seen one, but I' ve heard they' re defeatable. How
d oes t h a t w o rk ?

MIKE HYBL: The device, it's basically an
another switch that's put into the ignition.

SENATOR BOURNE: So it goes into the
curr e n t l y i n t h e v eh i c l e ?

ignition, it' s

ignition that' s

MIKE HYBL: Ye s .

SENATOR BOURNE: Ok ay .

MIKE HYBL: And it' s, and to start t he veh icle, as I
understand how t hey wo rk, i t's not merely just giving a
breath sample, but it's a combination of both breathing and
humming at t h e same time, and that's designed so you don' t
take a 30-foot length of hose and attach that t o the end ,
and then, you k n ow, push a clean air sample through it.
It's fairly sophisticated in terms of you use it. But the
device that my client uses, that's how it's worked. It's a
combination of a tone and a breath. Some...

SENATOR BOURNE: And is the tone unique to the driver?

MIKE HYBL: No . It 's basically a blowing and the tone that,
at least makes it, the devices recognizes it as som ething
other than air just being pushed through.

SENATOR BOURNE: Oka y , so I get in the car, and I'm sober,
and I hum and blow, and it, the car starts.
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MIKE HYBL: R ight.

SENATOR BOURNE: And then I have, you know, alcohol with me.
I mean, is there ever a tame...

MIKE HYBL: And we take off for Scottsbluff, yeah.

SENATOR BOURNE: . ..is it, yea, with a...

M IKE H Y B L :
you.

SENA'. R BOURNE: What happens? An alarm goes off ? Th e ca r
stalls? What happens?

There's a re quirement about every hour that

M IKE HY B L :
need

SENATOR BOURNE: A tone goes off reminding you you' ve got to
do the trick again?

M IKE HYBL: I think, yeah, that's my understanding o f it .
But you do have to retest because part of what happens when
that devices is recalibrated, they are able t o go through
the, there's a mem ory i n there, and it does register if,
when failures occurred and were there a numbers of points
where you dad try to start the car, but you had a failure.

SENATOR BOURNE: So it's a subsequent, so, okay, a tone will
go off and you have to re-blow into the machine. And if you
don' t, then i t's j u st monitored and t hat report would
eventually be, go over to probation-parole?

MIKE HYBL: And that, yeah, that would be available from the
memory within the device.

SENATOR BOURNE: Okay, and then, but there's nothing if the
passenger leaned over, I mean, again, it begs the question,
why wouldn't the sober person drive? But, I mea n, the
passenger could lean over and start the car.

MIKE HYBL: There's nothing unique, you know, to the driver
other than, it takes some training to be able to, you j u st
can' t h and it to so mebody and have them provide both the

No, it doesn't shut the car down, but you do

t one a n d . . .
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SENATOR BOURNE: Unless they' ve been trained?

MIKE HYBL : Ye ah .

SENATOR BOURNE: Okay . Do you have one of these things
available that we could take a look at, the committee?

MIKE HYBL: I think we could make one available, yeah.

SENATOR BOURNE: Y e ah, I'd like to see it.

MIKE HYBL: I would be happy to do that.

SENATOR BOURNE: I' ve heard about these for years . I' ve
never s e e n o n e . Sena t o r Fr i end .

SENATOR FRIEND: So , Mike, I just want to make clear, I mean
the hypothetical that Ch airman Bourne just brought to our
attention, you know, (inaudible) Senator Aguilar, and he
gets, he h a s way too mu ch to drink, but he dem ands
(laughter) that he should drive. He unde rstands how the
mechanism works, he cannot, I mean, it's kind of far-fetched
an idea for us to be able to do, you know, the system and,
it really, I'd like to see that, too. I mean, I...

M IKE HYBL: Okay. I'd be happy to a rrange t hat f or the
committee.

SENATOR FRIEND: Because that's been one of our concerns, is
that, not Senator Aguilar, but one of the concerns is that,
you know, how many folks are out there duping the sy stem,
the disreputable folks...?

SENATOR BOURNE: T hank you. F u rther guestions?

SENATOR FRIEND: . ..not Senator Aguilar.

SENATOR BOURNE: Yeah, other than him. Thank you.

MIKE HYBL : Ok ay .

SENATOR BOU RNE: Appreciate your t estimony. I t ' s
interesting. Other testifiers in support of this ball? Are
there testifiers i n opposition? Are t he r e neu t r a l
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testifiers? Senator Redfield to close on LB 1169.

SENATOR REDFIELD: (Exhibit 12) Thank you very much. My AA
pointed out t o me that I am not very well informed in this
area. Obviously, I haven't taken one of these tests. It is
not one-poant-five, it is 0.15 that we have written in the
bill for the BAC, but I knew that you would understand that.
There has a lways been the argument that someone else could
b low in and start the car for you. They tal k ab out t h e
grandfather who has his grandson do it. The reality is that
most of th ese occurrences are when people are leaving bars
at night and at one in the morning, you' re not going to have
your grandchild with you. If you' re out there at the pa rk
having a great time with Senator Aguilar, my guess is you
can't blow into it, either. So I think th a t perhaps we
(laughter) overblow some of those fears and could actually
stop ourselves from protecting some lives.

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw. PE DERSEN: Th ank y ou , Sen at o r Bou r n e , and
basically for the committee, being as I work in this field,
t he machines are now calibrated to your own breath. It ca n
be very w ell calibrated to your breath and to your sputum.
They' re not all that way, but they can b e. An d p e r h ap s
they' re, what, using them out on the road. I don't know the
particular one t hat M r . Hybl is representing, but I know
there's the ones that I am aware of that are being used. If
you' re out on the road and the buzzer goes off, you b etter
park the thing pretty soon because, if safety-wise, you have
to manually blow into the hose and, if it does show alcohol,
it will shut the car down.

SENATOR REDFIELD: They' re very sophisticated.

SENATOR BOURNE: We ' ll look forward to seeing the device.
Further questions? Seeing none, thank you. That will
conclude the he aring on Legislative Bill 1169. ( See a l s o
Exhibit 7) Senator Cornett is here to open o n Leg islative
Bill 1009. As she makes her way forward, could I have a
s how of hands of those folks here wa nting to tes tify i n
support of th is next bill? I se e two. In opposition? I
see none. Senator Cornett, welcome.
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LB 10 0 9

SENATOR CORNETT: Good afternoon, Senator Bourne and members
of the J udiciary Committee. It 's my ple asure t o be
testimony in front of you today. My name is Abbie Co rnett
and I represent the 45th Legislative District. This
afternoon, I'm presenting LB 1009, which would provide an
additional method b y which to collect DNA sa mples for
analysis as required under the DNA Detection of Sexual a nd
Violent Offenders Act . Under th is act, a person who is
convicted of a felony sex offense or other specified offense
on or after September 13, 1997, shall have a DNA sample
drawn. LB 1009 would allow for the collection of a buccal
tissue sample, which is a swab of the inside of the cheek as
an alternative method of a blood draw, rather than a blood
draw. Currently, state statute only allows for a blood draw
by individuals who a re physicians or registered nurses or
who are trained to withdraw human blood. The buccal s w ab
does not r equire medical personnel to be involved in the
collection and is a less intrusive method. In fac t, with
appropriate supervision, and individual could be allowed to
collect the swab themselves. The Nebraska State Patrol will
have available today of an approved buccal swab c ollection
kit for your re view an d illustration. And ad ditional
benefit of the buccal swab is that it presents a less
expensive alternative for smaller agencies that are tasked
for the collection of sample. LB 1009 also allows for the
storage of DNA reco rds re lating t o mis sing p ersons,
relatives of missing persons, and th e un identified human
remains, the purp ose of which is to ass ist i n the
identification of persons who are missing and determine as
to the so urce of unidentified human remains. The Nebraska
State Patrol will provide testimony today, and I will be
available to an swer any technical questions you may have.
And I would be happy to answer any questions you have as
well. Thank you again for your consideration of this bill,
a nd I e nc o u r a g e y o u t o adv a n c e L B 1 0 0 9 .

SENATOR BOURNE: Thank you. Are there questions for Senator
Cornett? Senator Chambers.

SENATOR CHAMBERS: S enator Cornett, where it refers to the
drawing of blood o n page 4, it says, starting on line 23,
"Wxthdrawal of blood shall be performed" and so f o r t h . Doe s
that mean xf a sxtuatxon arises where blood is to be drawn,
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that it's setting standards according to which that is to
occur ?

SENATOR CORNETT: It ha s to be drawn under the prescribed
m ethod of drawing blood, which is either b y a doctor, a
nur.:e, or a person qualified to draw that blood.

SENATOR CHAMBERS: So this is not a field where we have two
alternatives. The mouth swab is the preferred way and the
way it's going to be done.

SENATOR CORNETT: No, I believe that you will still be able
to do both methods.

SENATOR CHAMBERS: R ight, but, well, I' ll wait until the
Patrol comes and then I ' ll get m ore details because if
they' re in a position where they could even take t he b l ood
or the mouth swab, in Omaha, they' ll do the most intrusive,
inconvenient thing they can, hoping that it will provoke
somebody, and then there will be a bad problem. Then, in
another part of the ci ty, they' ll make i t as eas y as
possible, so I have to ha v e some re assurances on that
because I didn't know when you and I talked that there would
ever be a drawing of blood as a way to get this sample. I
thought it was all (inaudible).

SENATOR CORNETT: I didn't understand your question when you
first posed it. Yes, thi s does give them the option of
choosing blood or a buccal swab. I cannot see why a buccal
swab would not be chosen over a blood draw just, if nothing
else, in the expense and the ease of drawing that sample.

SENATOR CHAMBERS: You may notice that I said.

S ENATOR CORNETT: I d id.

SENATOR CHAMBERS: . ..I haven't said buccal until just now.
I said the mouth s wab because if the police hear me say
that, they' ll think I mean they can take a belt and use a
buccal to draw blood, so I have to be very careful.

SENATOR CORNETT: Well now , no w it all depends on which
police officer you' re speaking to, Senator Chambers.

SENATOR CHAMBERS: I thank you. That 's all tha t I have,
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though .

SENATOR BOURNE: Tha nk you. Are there further questions?
S eeing none, thank you. First testifier in support. Oka y ,
if you just se t them on the edge of the desk and they' ll
come around. Welcome.

CARNELLA STRONG: (Exhibit 11) Hi . Good afternoon, Senator
Bourne, members of the Judiciary Committee. Ny name is
Carmella, C-a-r-m-e-l-l-a, Strong, S-t-r-o-n-g, and I'm a
forensics laboratory supervisor at the Nebraska State Patrol
Crime Lab. The DNA Detection of Sexual and Violent
Offenders Act re quires that a person convicted of a felony
sex offense or ot her s pecified offense as designed in
Section 29-4,103 must provide a DNA sample for the inclusion
xn the C ombined DNA Index System, CODIS. Current statutes
require that the sample be collected upon intake to prison,
jail, or o ther d etention facility or institution or for
those receiving probation at a detention facility or
institution as specified by the court. The current method
involves venipuncture collection of blood, which r equires
trained medical personnel. In numerous jurisdictions, this
requires the transportation of an individual to a separate
facility or, for agencies that do not have a full-time
medical staff, and additional expense, as well. The b uccal
swab is very easy to use and is less intrusive to the
individual than the blood draw. A person can easily collect
t he buccal swab themselves. On the back page of you r
handout there, it contains the information on the contents
of the collection kit, and I have a kit w ith me today if
you'd like t o see it . The process is very simple for
nonmedical personnel. It just involves rubbing the swabs on
the inside of the cheek area f or fi v e to ten seco nds.
Allowing the s wab to ai r dry for about five minutes, and
then placing the sample into the co llection envelope and
sending it on t o t he la b then for testing. LB 1 009 also
allows for the inclusion of DNA records relating to missing
persons, relatives of mi ssing persons, and unidentified
human remains into the CODIS s y stem fo r the pur pose of
assisting with the identification of missing persons, and
would provide assistance to families of the missing victims.
Thxs verbiage would not compel a family members to provide a
DNA sample. Ho wever, i t would allow them to do so if they
so choose. Thank you for your time and consideration. I
would be happy to answer any questions.
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SENATOR BOURNE: Thank you. Are there questions? Senator
F riend .

SENATOR FRIEND: Thank you, Chairman Bourne. Ms. S trong,
can you, and maybe I'm missing something here. Can you fill
in, why, and I don't know if Senator, I guess I don't know
i f Senator Chambers sparked this thought here, but can yo u
speak to why we'd even need to have any blood draws anymore?
I mean, what is the significant difference between a, help
educate us, th e sign ificant dif ference bet ween the
information, or the tissue that we would collect through a
b uccal d r a w an d a b l o o d d r a w ?

CARMELLA STRONG: Actually, the i n formation that y ou' re
going to derive from either of those, the DNA is going to be
same. The reason that we currently are collecting the blood
kits is t hat is what is written into the statutes. That' s
all that can be collected at this point.

S ENATOR FRIEND: Okay. Then I guess the question would b e
appropriate. Why even have blood draws, then?

CARMELLA STRONG: At th is point in tim e , we have the
p rocedures i n p l ac e .

S ENATOR FRIEND: If, providing this passed, why have th e
blood draw incorporated in there?

CARMELLA STRONG: Okay. The procedures are in place. It is
a little bit easier on the testing end for us to test the
blood samples. However, I' ve also talked with some members
from Corrections that already have their procedures in place
a s t h ey ' r e "intaking" inmates into evaluation and diagnostic
center. They have their procedures in place already for the
collection of those blood samples, and so they weren't even
sure at that point when I spoke with them whether they were
going to just keep the procedure they already have in place
or if they would switch over. I guess it was just to giv e
another option for those correctional facilities that don' t
have, or s m aller county jails and th ings l ike that,
p robat i o n s .

SENATOR FRIEND: Ok ay .
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SENATOR BOURNE: Senator Aguilar.

SENATOR AGUILAR: Thank you, Senator Bourne. As f a r as
results of the two d ifferent tests, is one q uic ker an d
possibly less expensive than the other?

CARMELLA STRONG: As far as the testing process goes, there
is a step, one less step when we use the blood s amples
versus the buccal swabs. And that's just a step in which we
find out h ow much DNA is actually in the sample. With the
blood sample, it's a little more co nsistent, so we don ' t
h ave t o d o a "quantitation" w ith that as we do w i t h t he
b ucca l s w a b .

SENATOR AGUILAR: As far as accuracy?

CARMELLA STRONG: It would be the same.

SENATOR AGUILAR: Th a nk y ou .

SENATOR BOURNE: S enator Chambers.

SENATOR CHAMBERS: If the blood draw w ere el iminated from
statute, period, and all that was available was the buccal
swab, everybody who is going to collect DNA who 's in law
enforcement would use the swab method and they would be able
to successfully collect enough DNA to do whatever they' re
going to do with it. Would that be correct?

CARMELLA STRONG: Yes . This part icular st atute do esn' t
necessarily speak t o la w enforcement collecting somebody,
when they' re a suspect in a case, per se. This is more
speaking to wh en they get processed into corrections or on
probation for collection to go into the CODIS system.

SENATOR CHAMBERS: So all this does is when they' re being
processed in. Then we can do away with blood altogether as
far as this statutory scheme is concerned and it's not going
to make all that much difference except that it might ma ke
it easier t o get the sample than from somebody who might
resist or be afraid of the drawing of blood.

CARMELLA STRONG: T h at's correct.

SENATOR CHAMBERS: Okay , so if I were tel l you that I'm
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going to make use of this bill since it was brought before
us to el iminate the dr awing of blood and leave only the
buccal swab, within the framework of what this bill de als
with, that would n o t prevent t h ose wh o dr aw the blood
currently from getting the samples that they need for filing
o f CODIS .

CARMELLA STRONG: That's correct. I can 't s p eak to the
procedures that are p ut in place by Corrections at this
point in time. There is administrative code that speaks to
how we collect and te s t wi th t h e blood kids, but those
things would also have to be changed then.

SENATOR CHAMBERS: Well, Corrections will have to obey the
law, too, and we will decide on the law. And I'm not being
argumentative with you, but just, once I'm sa tisfied that
the buccal swab methodology will serve the purposes that are
sought to be served, then I'm going to try to get rid of the
drawing of blood. And I want that in the record, so that' s
why I'm using you kind of as a sounding board. Thank you.

SENATOR BOURNE: Thank you. Senator Aguilar.

SENATOR AGUILAR: I want to fo llow up on whe r e Se nator
Chambers was going th ere . Can you ever think of a
possibility that would exist where a pe rson co uldn't open
their mouth and allow for that swab to be taken?

CARMELLA STRONG: I can 't think of anything. I mean, I'm
s ure it's possible if somebody were to resist, it might b e
hard to get a s wab into their mouth if they' re resisting.
But at that point. . .

SENATOR AGUILAR: Wou ld there b e ano ther alternative, I
guess is where I'm going.

CARMELLA STRONG: Other alt ernative t o the buccal swab
collection, or to the...

SENATOR AGUILAR: To get a DNA sample if you couldn't use a
blood draw b ecause o f a new law, and they couldn't open
their mouth.

CARMELLA STRONG: You know, there a re other sources of DNA.
Any. . .
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SENATOR AGUILAR: This is where I was going.

CARMELLA STRONG: .. .right, right.

SENATOR AGUILAR: Okay. T hank you.

SENATOR BOURNE: Further questions? Ms . Strong, let's do
this. We' ll assume that we can delete the blood r eference
from the s tatute, but we' ll keep the record open for a few
days and if you get back and think of something where that
might be a problem, send us a letter.

CARMELLA STRONG: O k ay.

SENATOR BOURNE: Okay . Other questions? Thank you. Next
testifier in support.

DON KLEINE: Good afternoon, Senators.

SENATOR BOURNE: W e lcome.

DON KLEINE: My name is Don Kleine, K-1-e-i-n-e. I'm the
chief of the criminal bureau of the Nebraska Department of
Justice, but I'm here testifying this afternoon rn support
of LB 1009 fo r t h e Nebraska County Attorneys Association,
and we' re supporting this bill. And I'd be happy to answer
any que s t i on s .

SENATOR BOURNE:
Chambers .

SENATOR CHAMBERS: Is the Attorney General still out among
t hose who a r e f r ee , o r i s h e . . .

DON KLEINE: I believe so. H e 's still out there.

SENATOR CHAMBERS: Okay. H e re's a suggestion I was going to
make, because I think he's putting himself into a position
to be a martyr for open courts and things that I believe in.
If they come to get him, tell him, take me and I' ll serve in
h is p l ac e .

DON KLEINE: I' ll certainly let him know, Senator.

SenatorQuestions for M r . Kleine?
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SENATOR CHAMBERS: Ok ay .

DON KLEINE: But with this bill, there have been, this will
m ake it much easier to collect DNA samples. And it save s
expenses on the counties because they' re not going to have
to transport the prisoner to a hospital, to an ER room, and
pay a med tech or a registered nurse or a doctor to draw the
blood. Some body that can very well do this right in the
c ourtroom. And I think that there's some people wh o hav e
been convicted of crimes that are placed on probation that
are currently not getting into the da tabase b ecause it' s
just not getting done because they' re not being transported
somewhere t o h av e a b l ood d r aw .

SENATOR BOURNE: F air enough. Furt her questions? Seeing
none, t ha n k y ou .

DON KLEINE : Th an k y ou .

SENATOR BOURNE: O ther testifiers in support?

BILL MUELLER: Chairman Bourne, members of the committee, my
name is Bill Mueller, M-u-e-1-1-e-r. I appear here today on
behalf of t h e Nebraska State Bar Association in support of
LB 1009. Our Bar Ass ociation c ommittee, as I thin k I
reported before, has both lawyers who are prosecutors and
lawyers who are criminal defense lawyers on it. W e look ed
at LB 1009 and it was our rec ommendation that the
Legislature adopt the bill, and we do want to go o n rec ord
a s suppo r t i ng LB 100 9 . Than k y ou .

SENATOR BOURNE: Th an k y ou . Questions for Mr. Mueller?
Seeing none, thank you. Other tes tifiers i n support?
Testifier in opp osition? Testi fiers n eutral? Senator
Cornett to close.

S ENATOR CORNETT: Senator Chambers brought up the option o f
drawing blood v e rsus th e buccal swab. The State Patrol
informed me that a lot of times when they do other bl ood
work on someone who's incarcerated that they just do the DNA
sample at that time so they don't have to do two procedures.
That would be the only reason that they could think of at
this time, and I appreciate you leaving the record open for
a few da ys. It was s uggested that it be left up to the
person whether either-or, if they need a b lood dr aw, t h en
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And
But

they

would you like us to do the DNA sampling at that time?
then, or do you ju st wish t o do the buccal swab?
that' s, a lot of times, they do it all at one time if
have other medical issues.

SENATOR BOURNE: O kay. And we will leave it for a few days
a nd that way, you know, away from the committee trying to
make a decision this quickly.

SENATOR CORNETT: And you could always word it as a buccal
swab will be drawn unless blood has to be drawn for ot her
r easons , as an am e ndment .

SENATOR BOURNE: Fa i r en oug h .

SENATOR CORNETT: Thank you for your consideration.

SENATOR BOURNE: Questions? Seeing none, that will conclude
the hearing on Legislative B il l 1009. ( See a l so
Exhxbit 16) The c ommittee will s tand a t ea s e f o r ten
minutes, and then we' ll continue with LB 1075.

AT EASE

SENATOR BOURNE: Okay, we ' ll go ahead and get restarted.
Here to open on Legislative Bill 1075 is Senator Flood.

L 10 5

SENATOR FLOOD: ( Exhi b i t 13 ) Th an k y ou , Ch ai r m a n Bou r n e ,
members of the committee. My name is Nike Flood, it' s
spelled F-l-o-o-d, and I rep resent the 19th Legislative
District. LB 1 075 would amend Section 86-291 to expand the
offenses for which the At torney General o r a ny co unty
attorney cou l d obta i n a court order to intercept
communications. I have a handout here. It's a letter from
Sergeant Michael Bauer, the investigations sergeant with the
Norfolk Police D ivision. I would ask that it would be
passed out. I brought this ball because local an d county
police in t he state of Neb raska h ave a d ifficult time
obtaining essentially a valid order of a court to obt ain
records from I n ternet e -mail p roviders l ike Ya hoo! o r
American Online, AOL, or other providers across the country
when trying to track down evidence in a sexual assault or a
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sex crime in Nebraska. U n der Chapter 81 of the Ne braska
Revised Statutes, our law gives executive branch agencies of
the state government the ability to administratively issue
subpoenas for such information. S o in Norfolk, let's say
for instance we have an i ndividual that has been making
contact with someone over the Internet for the purpose of
maybe inducing that individual to engage in sexual activity,
and this individual that the suspect has been contacting is
under the age of 15. A lot of tim es, law e nforcement
struggle trying to get this information. So Norfolk police
would routinely call the State Patrol and ask th e St ate
Patrol to help them secure the information from a Yahoo!
account. And the in formation they' re looking for is
obviously the IP address, which ultimately can, with the
help of Yahoo! or the service provider or the IS P, c an
actually locate the physical address where the computer is
located, and the next step would be to look at some of the
communications or e-mail sent and received on that account
for the purpose of building a case against the defendant.
This bill essentially add s a number of cri mes t o
Section 86-291. Section 86-291, in the green copy, as y ou
will see, already gives county attorneys the ability to
obtain essentially a subpoena that would, or a n order
authorizing the interception of wire, electronic, or oral
communications under the statute. Ri ght n ow, the c rimes
that are available to county attorneys to pursue such an
order from the court include murder, kidnapping, robbery,
bribery, extortion, dealing in narcotics or other dangerous
drugs. Ny bill adds the following offenses: sexual assault
of a child or a vulnerable adult; visual depiction or
possessing a v isual depiction of sexually explicit conduct
of a child; or child enticement by m eans o f a computer.
Clearly, I'm adding three crimes to a list of crimes to give
county attorneys the ability to obtain this information
without having to go through the State Patrol. All America
Online or Yahoo! or an Internet service provider is looking
f or is a valid o rder of t h e court authorizing thi s
information to be released. And my primary interest is
adding these sex crimes to the list that's already available
in Section 86-291 to make it easier for local and county law
enforcement to investigate these crimes. A lot of p olice
departments the size of Norfolk have spent a considerable
amount of m oney in tr aining their inv estigators and
performing cri minal investigations where computers are
involved. We have to make it easier now for law enforcement
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to be able to access the information on t he co mputer and
trace the computer communications back to an actual physical
address so th a t we can aid in these prosecutions. That' s
the basic gist of the bill, and I' m su r e there will be
questions. I'd be happy to answer them.

SENATOR BOURNE: Questions for Senator Flood? Senator, you
indicate that you' re adding the county attorney. Right now,
how it works, the c ounty at torney goe s to the Atto rney
General to obtain those records. Is that how you said it,
the IP addresses and things?

S ENATOR FLOOD: A lot of times they go to State P a trol an d
i t ' s r ou t ed .

SENATOR BOURNE: The State Patrol, okay. All right.

SENATOR FLOOD : Yeah , or they can go to t h e Attorney
Genera l .

SENATOR BOURNE: Oka y. Furt her q u estions? Thank you .
First testifier in support?

COREY O' BRIEN: Good afternoon, Senators. Ny name is Corey
O' Brien, that's 0-'-B-r-i-e-n, and I'm an assistant attorney
general under the direction of Don Kleine in the Criminal
Division of the Nebraska Department of Justice. T oday, I am
here representing the Nebraska County Attorneys Association
to voice support of LB 1075. As S enator F lood i ndicated,
this is not a w i retapping statute or a wiretapping issue,
but simply an issue related to the administration of c ounty
attorney subpoenas and expanding the power upon which they
can obtain subscriber information, particularly dealing with
computer crimes and I nternet crimes that ar e ex ploding
across this state. The key thing that they need to acquire
through these rec ords is header in f ormation regarding
e-mails, IP a ddresses, and subscriber information so that
they can go and obtain their search warrants to go and do a
more-thorough o f the computer r ecords and the content of
e-mails, computer records being sent, so that's a necessary
first step. All that is required under the county attorneys
subpoenas is that we make sure we cover th e bases
administrative with the service provider or t he telephone
company oi who is it that we' re requesting the records from.
This ssn't a search and seizure issue related to the county
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attorneys subpoena powers and the expansion of this. The
one question that I raised with Se nator Flood, who I
appreciate bringing this bill, is that in the statute, it
says sex ual assault of a child. From a tech nical
standpoint, we define sexual assault of a child simply, as a
prosecutor, as a touching incident rather than someone that
actually engages in penetration with a child. And to avoid
any confusion with that, w e' ve considered some kind of
language to clean that up so that we' re talking about not
o nly instances where there's penetration of the child, b u t
also those touching incidents of sexual assault of a child.
Again, I'd appreciate any questions you may have.

SENATOR BOURNE: Thank you . Are there questions for
Nr. O ' B r i en ? Corey, how do they get this information now?
I mean, you know, you watch news a ccounts and th ere ar e
State Patrol folks looking at computers and they, you know,
you' ve heard the arguments about they' re enticing or luring
these predators, and I'm not getting into that, but how do
they get, it seems like they can get this information now.

COREY O' BRIEN: They can, Senator Bourne. The way that
they' re doing i t now is absolutely burdening the State
Patrol, because the State Patrol has their a d ministrative
subpoena powers upon w hich t hat t hey have to go through
their normal chain of command, which can be an ard uous
process to go ah ad and get that. But if you' re a local
sheriff, let's say ut in Dundy County, and you want th is
information, you' ve got to go bag someone from the State
Patrol locally, who's got to go up t he chain of command
until they g et to the proper level that they can issue the
administrative subpoena. And that's hap pening, but
sometimes, they' ll say, do I really want to go through all
that effort to go through the State Patrol to get it? You
know, the State Patrol has that power. We want to give that
to each i ndividual county a ttorney so that they are in a
position to look a t it , see whe ther i t 's a worthwhile
request, similar to t h e way we do in terms of these other
crimes. It is possible to do, and it is being done, but the
process is awfully difficult, especially with the ur gency
that we ne ed to investigate these computer crimes, and how
fast these suspects, we' ve noted, delete th e files th at
we' re actually looking for.

SENATOR BOURNE: What other types of investigations would
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you or a county attorney do now that, where they would have
to go to the State Patrol for the, I mean, it does seem like
the laundry list of offenses is fairly limited. What else
do you have to go to the State Patrol for?

COREY O' BRIEN: Anything that's not listed in.

SENATOR BOURNE: Give me a sense of what so m e of, I
recognize that. What are some of the offenses?

COREY O' BRIEN: For instance, one of the things that we were
talking about when Senator Flood brought this bill was phone
harassment, situations where we have domestic violence and
we have someone that's phone harassing somebody. From a
broader perspective, someone that calls in a bomb threat, we
would have to do an administrative subpoena in that instance
to maybe get the phone records that we need in order to do
the proper search warrants. So those ar e th e type of
crimes, terroristic threats, someone, you k n ow, w ould
threaten to blow up the State P atrol headquarters or
threaten to blow up the Unicameral, those are situations of
where we would actually need to go to the State Patrol
rather than the county attorney having the power to do their
administrative subpoenas to ask the phone company for those
p hone r e c o r d s .

SENATOR BOURNE: All right. Further questions? Senat or
Combs.

SENATOR CONBS: I apol ogize for not being here for all of
your testimony. I was watching the news last night and they
found that girl from Lancaster County had been enticed over
the computer to go down to Texas. Would this statute apply
to that situation where they could get that guy's computer
that he lured her down there, or no?

COREY O' BRIEN: That ' s pr ecisely the situation why we
believe that LB 1075 would be a more effective and timely
tool for lo cal l aw enforcement to have so that they don' t
have to go up, again, the chain o f command an d the man y
levels that t hey do now for the State Patrol to get the
administrative subpoenas. They could bring that to us, you
know, the co unty at torneys, let's sa y it hap pened at
one o' clock in the morning, they could bring it, knocking on
our door, bring it to us, and we could maybe do an expedited
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situation so that we could get that information more quickly
rather than h aving to wait several days. So, yes, that' s
the kind of situation, exactly, that it's geared for.

SENATOR CONBS: Th a n k y ou .

SENATOR BOURNE: Further questions? Th ank you.

COREY O' BRIEN: Thank you, Senators.

SENATOR BOURNE: O ther testifiers in support?

BILL NUELLER: Chairman Bourne, members of the committee, my
name is Bill Nueller, M-u-e-I-I-e-r. I appear here today on
behalf of the Nebraska State Bar Association in support of
LB 1075. When our Bar Ass ociation committee that is
comprised of both prosecutors and criminal de fense lawyers
look at LB 1075, w e bel ieve t hat to expand the list of
offenses that were subject to obtaining a subpoena unde;
Section 86-291 was a reasonable bit of legislation, and our
committee voted to support the bill. And we do support the
bill. I'd be happy to answer questions you may have.

SENATOR BOURNE: Thank yo u. Are there que stions for
Nr. Nueller? Seeing none, thank you.

B ILL NUELLER: Th a nk y ou .

SENATOR BOURNE: Othe r testifiers in support?
testifiers in opposition'? Testifiers neutral?

TIN BUTZ: Good a fternoon, Senator Bourne, members of the
committee. Ny name is Tim But z, B- u-t-z, executive
director, ACLU Ne braska. I was listening to some of the
testimony here and I beg the com mittee's indulgence in
keeping the re cord o pen f or a few day s. I th ink I'm
confused a little as to whether this expands administrative
subpoena power or creates c ourt sanctioned subpoenas for
getting this i n formation. I th ink it 's expa nding
administrative power b a sed o n a quick conversation I just
have. I t h ank a dministrative subpoenas, which are not
reviewed by a co urt, pose serious problems in terms of due
p rocess, making s ure ther e's prob able cause before
collecting records and in vading someone's privacy. We ' d
like a chance to take a look at this and get ba c k to the

Are t h er e
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committee within a few days with our position on it.

SENATOR BOURNE: We alwa ys do that. We ' ll keep it open
until first part of next week. We'd be happy to t ake yo u,
when we receive your letter, it will be part of the record.

T IM BUTZ: Th a n k you .

SENATOR BOURNE: And you did testify in a neutral capacity?

TIM BUTZ: Neutral capacity, right.

SENATOR BOURNE: Questions for Mr. Butz? Thank you. Other
neutral testxfiers? Senator Flood to close.

SENATOR FLOOD: Thank you, Senator Bourne. I guess briefly,
I would call the committee's attention to the text of the
bill on page 2, line 3, where it says the Attorney General
or any county attorney may make application to the district
court of th i s st ate for an order authorizing or approving
the interception. And it goes on to talk about what we have
in the bill. I think the bill clearly has court a pproval.
We referenced, I think, administrative subpoenas pursuant to
Section 81-119, which ar e ava ilable under, you know, the
executive branch powers enumerated in Chapter 81, so I think
this does have sufficient review by a court. Or at leas t
that's the way that the bill reads. So maybe I need to meet
with Mr . Butz an d get a better un derstanding o f his
concerns. That's all I have. Thank you.

SENATOR BOURNE: Questions? Seeing none, that will conclude
the hearing on Legislative Bill 1075. Senator Flood to open
on Legislative Bill 1146.

L 1146

SENATOR FLOOD: ( Exhib i t 14 ) Than k y o u, Ch ai r m a n Bou r n e ,
members of th e co mmittee. My name is Mike Flood, that' s
spelled F-l-o-o-d, and I rep resent the 19th Legislative
District. The purpose of this bill is to make certain that
the Nebraska State Patrol Crime Laboratory is able to remain
accredited with the American Society of Crime L aboratory
Directors Laboratory Accreditation Board . In order to
ensure this, accredited Nebraska State Patrol l abs li sted
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under Section 29-4,105 need to be exempted from expunging
records as required when a person has not been implicated by
his or her DNA sample in the commission of a crime for which
their sample was obtained. It is important that our State
Patrol laboratories be able to maintain their accreditation
in order to perform DNA testing under the DNA Detection of
S exual and Violent Offenders Act as requi red unde r
Section 29-4,105 and po s t co nviction DNA testing u nder
Section 29-4,120(6). To keep it real simple, last year, we
passed a bi l l wh ere we amended Section 21-4,126. It was
introduced by Senator Chambers and it essentially .,aid that
if you p rovide u s a DNA sample and you' re cleared or
exonerated by the subsequent inv estigation by law
enforcement authorities that that sample be returned to you
a nd that your information be returned to you. And while I
believe almost everybody on th i s committee may ha ve
supported that bill in some form o r fashion, on e of the
problems that the law cre ated was that the State Patrol
needs to keep its accreditation. And when you hav e to
return eve rything back to the indi vidual that the
information was obtained from, that complicated some of the
accreditation problems that the State Patrol is having. We
have two crime labs in Nebraska, one at the State Patrol and
the other at the University o f Neb raska M edical C enter,
which Omaha Police often use. Wor king together with the
ACLU, Mr. Butz and Senator Chambers, the State Patrol, and I
have been able to come to gether on th is bi ll . As I
understand it, we have an amendment that you should have in
front of you that has been reviewed by everyone that I just
mentioned. And essentially, labs m a y on l y retain DNA
information or sample information for th e pu rpose of
accreditation when someone has been cleared or exonerated in
an investigation. It 's simply to keep our State Patrol
crime lab and the UNMC crime lab and any other authorized,
accredited crim e lab in Nebra ska to keep thei "
accreditation. That's the long and the short of it. And if
you have any questions, I'd be happy to an swer them . I
believe State P atrol ha s a r epresentative here that will
talk about what their accreditation standards are a n d how
they need to operate to keep them.

SENATOR BOURNE: Questions for Senator Flood? Thank you.
First testifier in support.

JOHN DIETRICH: (Exhibit 15) Good afternoon, Senator Bourne
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and members of th e Judiciary Committee. Ny name is
Dr. John, J-o-h-n, Dietrich, D-i-e-t-r-i-c-h, and I am
director of the Nebraska State Patrol crime lab . The
Nebraska State Patrol crime lab became accredited, began the
accreditation process in 2000 and received final approval in
August 2004. This accreditation allowed the laboratory to
meet the requirements of the DNA Detection of S exual and
Violent Offender Act and the post conviction DNA testing as
outlined in Secti on 29-4,105 and Secti on 29-4,126
r espect i v e l y . The purpose of LB 1146 is t o ex empt
accredited laboratories listed under Section 29-4,105 from
expunging their records as required when a person has not
been implicated by his or her DNA sample in the co mmission
of a particular crime for which the DNA sample was obtained.
This would allow for the retention of DNA records within a
very narrow parameter in order to b e compliant with the
quality assurance standards as re quired by the American
Society of Crime Lab Directors, the Laboratory Accreditation
Board, which is an acronym A SCLD/LAB. I n a ddition to th e
Nebraska State Patrol crime lab, this would also include the
University of Nebraska Medi cal Cent er Human DNA
Identification Molecular Diagnostic Laboratory in Om aha,
which is s ubject to the same restrictions and requirements
by state statute as th e State Patrol laboratory. The
quality assurance standards require that the laboratory
maintain documentations generated by examiners within a case
file, and a yearly a udit is conducted to assure t he
compliance with these standards. An excerpt f rom the

e r ' c a c 'e f e ' r 8
ccrc i t a 'o was included in the handout in

your information. T h e laboratory does n ot ma intain any
physical DNA samples, only the case file documentation. All
DNA samples are returned to the submitting law enforcement
agencies upon completion of t esting, and this amendment
would not change any of th e r equirements for the law
enforcement agencies to purge all records and identifiable
information pertaining to the person who is outlined in
Section 29-4,126 of the Division IV and V. The amendment
brought before you t oday by Senator Flood is for the sole
purpose of ensuring the laboratories accredited by American
Society of C rime Lab Directors Laboratory Accreditation
Board can retain that status. The Nebraska State Patrol has
worked with interested parties in th e dr afting of t h is
amendment and b elieves it upholds the intended purposes of
the state statute while allowing our laboratories to remain
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accredited. I thank you for your time and consideration,
and I'd be happy to answer any questions.

SENATOR BOURNE: Thank you . Are there que stions for
D r. Dietrich? Seeing none, thank you. Next testifier in
s uppor t .

DON KLEINE: Good afternoon again, Senators. My name is Don
Kleine, K-l-e-i-n-e, chief o f the criminal bureau for the
Department of Justice. I'm here testifying as a pro ponent
for LB 1146 for the Nebraska County Attorneys Association.
We are in support of this bill. One of the issues, having
dealt for a long time with forensic DNA analysis, with that
type of analysis over the years, with l aboratories, there
was a lack of standardization or lack of accreditation for
DNA laboratories around the country. That has changed. As
you' ve heard, ASCLD no w do e s an acc reditation study of
forensic DNA laboratories around the country. If they meet
certain standards, they can become accredited. It's a way
to keep, to make sure, or ensure that these laboratories are
doing forensic DNA work the way they' re supposed to. And so
t his bill is necessary for the laboratories in the state of
Nebraska, which is the state crime l a b and the DNA
laboratory at UNMC to maintain their accreditation. And so
we think i t 's a good bill in that regard. I'd be happy to
answer an y q u e s t i on s .

SENATOR BOURNE: Questions for Mr. Kleine? So , and don' t
freak out, anybody, when I ask this question, but why is the
accreditation relevant? I mean, what happens if it's lost?

DON KLEINE: W e ll, there, one of the issues that came out in
the beginning, say, in 1992, '93, ' 94, wa s t he r e w a s n ' t any
standard for a laboratory, as such. You kno w, du ring a
trial, there might be questions at pretrial hearings about,
well, you dad your DNA testing this way. Is there some sort
o f a standard? Or, is your laboratory accredited b y som e
national organization? And there wasn' t, and so there was a
question with re garding, well, how come there's not some
body that's kind of checking on the lab oratories to make
sure they' re doing zt the way that they' re supposed to be
doing it. So now there xs. B u t ...

SENATOR BOURNE: So xf the accreditation is los t, it ' ll
simply be challenged in court...
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DON KLEINE: Su r e .

SENATOR BOURNE: . . . and sa y y o u ' r e n o t ac cr e d i t e d , o r h ow d o
you, o r y ou ' d ha v e a b i g g e r bu r d e n o f p r ov i ng . . . .

DON KLEINE: Yeah , the accreditation mean that, you know,
they' re meeting some sort of standard by t his overseeing
agency of a ll th ese laboratories that says, these are the
minimum standards you have to make. And by keep ing so me
records, that's how the accrediting facility can come in and
make sure that they' re doing the testing the right way.

SENATOR BOURNE: Okay. O ther questions? Seeing none, thank
you .

DON KLEINE: Tha n k y ou .

SENATOR BOURNE: Other testifiers in support.

TIM BUTZ: Good afternoon, Senator Bourne, members of the
committee. My name is Tim But z , B- u-t-z, executive
director, ACLU Nebraska. Not often you see me get up here
and testify in support of a bill that's also supported by
the State P atrol and members of the Attorney General' s
Office, but...

SENATOR BOURNE: And Senator Flood, I might add. ( Laughte r )

TIM BUTZ: ...and Senator Flood, so let's all e n joy t he
moment. (Laughter) I think you just touched on a critical
q uestion, and why we' re supporting the bill as am ended b y
Senator Flood today. We could not support the bill without
the amendment because I think it would create a huge hol e
through which law enforcement could find ways of evading the
i ntent of Senator C h ambers' b ill, LB 755, l ast year .

I think without accreditation, you have nobody who is
watching the people or holding them ac countable for the
results of t he la b. And I woul d only point to what' s
happened over the last few years in Texas, with the Houston
Police Department and their cr ime lab, and the number of
people who were erroneously convicted or even subjected to
some sort of biased testing by their laboratory there. This
process of allowing th e State Pa trol c r ime la b to be

Outside review i s critical when it comes to the c rime lab .
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accredited brings an outs>de view. I talked to the director
of the lab yesterday, and he confirmed for me that it's not
their own internal review that get s them certification.
I t ' s p eop l e comi ng from the outside and looking at things
and making sure that the numbers add up, the tests add up ,
a nd everything is app ropriate in t he way tests ar e
conducted. And I think that does the people of this state a
great service. And with that, if you have an y qu estions,
I' ll be glad to answer them.

SENATOR BOURNE: Tha n k y ou . Questions for Nr. Butz? S eeing
n one, t ha n k you .

T IN BUTZ: Th a n k you .

SENATOR BOURNE: Other testifiers in support'? Testifiers in
opposition? Testi fiers n eutral? Senator Fl ood waives
closing. Tha t will conclude the hearing o n Leg islative
Bill 1146 and the hearings for this afternoon. Thank you.


